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Summary 


Scope: 

This article treats the law governing public and private elementary and high schools. It discusses legislative power to organize 
schools, including to authorize charter schools, school districts and administrative officers and boards, school property and 
buildings, school funds and expenditures, teachers and other employees, pupils and their relationship to the school, regulation 
of curricula, the relationship between government and church-related schools, and private schools, including correspondence 
schools and other private schools of a posthigh school level, but not colleges. 


Federal Aspects: 

Schools are subject to numerous provisions of federal law pertaining to financial assistance and mandates, including the No Child 
Left Behind Act and the Equal Access Act. Federal statutes have also been enacted with the aim of providing equal educational 
opportunities, such as the Individuals with Disabilities Education Act. Federal constitutional law affects the regulation of 
students' rights to free speech and to publish student newspapers, as well as the interaction of schools and religion. Moreover, 
§ 2 of the Voting Rights Act of 1965, which establishes a general prohibition against voting procedures that result in the denial 
or abridgment of the right to vote on account of race or color, is generally applicable to school board elections. 


Treated Elsewhere: 
Access of inmate to education, see Am. Jur. 2d, Penal and Correctional Institutions § 99 


Charities for educational purposes, see Am. Jur. 2d, Charities §§ 41 to 49 
Colleges and universities, see Am. Jur. 2d, Colleges and Universities §§ 1 et seq. 
Discrimination in education, see Am. Jur. 2d, Civil Rights §§ 290 to 357 


Eminent domain: propriety of exercise of eminent domain power for educational purposes, see Am. Jur. 2d, Eminent Domain 
§ 57 


Federal taxes, deduction for education expenses, see Am. Jur. 2d, Federal Taxation §§ 16191 to 16204; charitable deduction for 
education expenses, see Am. Jur. 2d, Federal Taxation § 19052 


Fraternities or sororities, see Am. Jur. 2d, Colleges and Universities § 28 
Indian and Native American children, education of, see Am. Jur. 2d, Indians, Native Americans § 28 


Intoxicating liquor, sale near schools, see Am. Jur. 2d, Intoxicating Liquors § 112 
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Mandamus with regard to school matters, see Am. Jur. 2d, Mandamus §§ 226 to 245 

Public securities issued for school purposes, see Am. Jur. 2d, Public Securities and Obligations §§ 120 to 122 
Purchase of computers, requirements for schools, see Am. Jur. 2d, Computers and the Internet § 74 

School land grants, see Am. Jur. 2d, Public Lands §§ 60 to 63 

Searches of public school students and personnel, see Am. Jur. 2d, Searches and Seizures §§ 30, 38, 39 

State taxes, exemption of educational institutions from, see Am. Jur. 2d, State and Local Taxation §§ 290 to 295 


Tort liability for operation of public schools, see Am. Jur. 2d, Municipal, County, School, and State Tort Liability §§ 457 to 552 
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"Education" consists of the opportunity to obtain the knowledge and skills described in caselaw, legislatively enacted education 


goals, and standards, but does not reflect a right to a guaranteed educational outcome. ! 


Although the term "school" is a generic term with numerous meanings, the common denominator is that a "school" is a 
place where instruction is given, generally to the young.” Although the word "school" in its broad sense includes all schools 
or institutions, regardless of grade level, the word "school" frequently has been defined in state constitutions and statutes 
as referring only to the public common schools,“ and when used in a statute or contract, "school" usually does not include 


universities, business colleges, or other institutions of higher education unless the intent to include them is clearly indicated.” 
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Footnotes 

1 McCleary v. State, 173 Wash. 2d 477, 269 P.3d 227, 276 Ed. Law Rep. 1011 (2012) (under a constitutional 
article requiring a state to make ample provision for the education of children in a nondiscriminatory 
manner). 

2 Possekel v. O'Donnell, 51 Ill. App. 3d 313, 9 II. Dec. 332, 366 N.E.2d 589 (1st Dist. 1977); State v. Peterman, 
32 Ind. App. 665, 70 N.E. 550 (1904). 

3 State v. Seattle Elec. Co., 71 Wash. 213, 128 P. 220 (1912). 

4 Pike v. State Board of Land Com'rs, 19 Idaho 268, 113 P. 447 (1911). 


Definition of "common" or "public" schools, see § 2. 


WESTLAW 


§ 1. Education; school, 67B Am. Jur. 2d Schools § 1 


5 Pike v. State Board of Land Com'rs, 19 Idaho 268, 113 P. 447 (1911); State v. Seattle Elec. Co., 71 Wash. 
213, 128 P. 220 (1912). 
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The phrase "public schools" refers to general elementary or grammar schools! and intermediate or high schools.” References to 


"common schools" may simply mean public schools.* The term "common schools" may be defined under a state constitution 
as a school taught in a district laid out by authority of the school laws, under the control of trustees elected under those laws, 


by a teacher qualified according to law to teach. Broadly speaking, "common" or "public" schools are free and open to all 


on equal terms.” 


Private schools,° colleges and universities, ’ and technical and professional schools are generally not considered to be public 


schools.® 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 

Footnotes 

i Jeffries v. Board of Trustees of Columbia Graded Common School, 135 Ky. 488, 122 S.W. 813 (1909). 
A common school pupil is in preschool, kindergarten, or grades one through eight. Hull v. Albrecht, 190 
Ariz. 520, 950 P.2d 1141, 124 Ed. Law Rep. 1061 (1997). 

2 Dickinson v. Edmondson, 120 Ark. 80, 178 S.W. 930 (1915); McLeod v. State, 154 Miss. 468, 122 So. 737, 
63 A.L.R. 1161 (1929); Mumme v. Marrs, 120 Tex. 383, 40 S.W.2d 31 (1931). 

3 Vincent v. Voight, 2000 WI 93, 236 Wis. 2d 588, 614 N.W.2d 388, 146 Ed. Law Rep. 422 (2000). 


A state constitution's provision requiring that the legislature provide by law for establishment of a uniform 
and general system of common schools requires that the legislature establish free public schools that will 
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provide a basic education. Pendleton School Dist. 16R v. State, 345 Or. 596, 200 P.3d 133, 241 Ed. Law 
Rep. 423 (2009). 

Board of Regents of Kentucky Community and Technical College System v. Farrell, 443 S.W.3d 12, 310 
Ed. Law Rep. 1165 (Ky. Ct. App. 2014), further providing that a school operated by the State Board of 
Education cannot be a "common school," as the term is used in the state constitution, because a common 
school cannot exist without a common school district. 

School districts, generally, see §§ 20 to 52. 

Council of Organizations and Others for Educ. About Parochiaid, Inc. v. Governor, 455 Mich. 557, 566 
N.W.2d 208, 120 Ed. Law Rep. 265, 78 A.L.R.5th 767 (1997); School Dist. No. 20, Spokane County v. 
Bryan, 51 Wash. 498, 99 P. 28 (1909). 

Columbia Trust Co. v. Lincoln Institute of Kentucky, 138 Ky. 804, 129 S.W. 113 (1910). 

Private schools, see §§ 437 to 463. 

Participation in a school voucher program does not transform a private school into a public one. Jackson v. 
Benson, 218 Wis. 2d 835, 578 N.W.2d 602, 126 Ed. Law Rep. 399 (1998). 

Pollitt v. Lewis, 269 Ky. 680, 108 S.W.2d 671, 113 A.L.R. 691 (1937). 

Yanow v. Seven Oaks Park, Inc., 11 N.J. 341, 94 A.2d 482, 36 A.L.R.2d 639 (1953). 
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A.L.R. Library 


Validity, construction, and application of statute or regulation governing charter schools, 78 A.L.R.5th 533 





A charter school is a school managed by private interests and financed primarily with local school district funds.! "Charter 
schools" are a statutorily created alternative to traditional public schools that are in the nature of semiautonomous public schools, 


operating under a contract with a state or local school board.” Charter schools are public schools and also public entities,” as well 


as part of the public school system.“ Specifically, open-enrollment charter schools are (1) governmental bodies for purposes 
of open meetings and sunshine laws; (2) local governments under laws related to local government records; (3) governmental 


entities, political subdivisions, and local governments for purposes of public purchasing and contracting laws;> and (4) are 


governmental entities subject to a State Tort Claims Act.® 





Distinction: 
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A "site" and a "schoolsite" are not the same within the meaning of a charter schools act; "site" speaks to location, while "schoolsite" 


speaks to use. 
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Footnotes 
1 


Villanueva v. Carere, 85 F.3d 481, 110 Ed. Law Rep. 38 (10th Cir. 1996) (applying Colorado law); Porta v. 
Klagholz, 19 F. Supp. 2d 290, 130 Ed. Law Rep. 539 (D.N.J. 1998) (applying New Jersey law); Council of 
Organizations and Others for Educ. About Parochiaid, Inc. v. Governor, 455 Mich. 557, 566 N.W.2d 208, 
120 Ed. Law Rep. 265, 78 A.L.R.Sth 767 (1997) (public school academy). 

Establishment and regulation of charter schools, generally, see §§ 11 to 15. 

Monarch Academy Baltimore Campus, Inc. v. Baltimore City Board of School Commissioners, 457 Md. 1, 
175 A.3d 757, 351 Ed. Law Rep. 330 (2017). 

Moore v. Lift for Life Academy, Inc., 489 S.W.3d 843, 332 Ed. Law Rep. 571 (Mo. Ct. App. E.D. 2016). 
Definition of public school, see § 2. 

Los Angeles Leadership Academy, Inc. v. Prang, 46 Cal. App. 5th 270, 259 Cal. Rptr. 3d 680, 375 Ed. Law 
Rep. 432 (2d Dist. 2020), review filed, (May 19, 2020). 

Amended version of a Charter School Act, which provided for the establishment of charter schools 
designated as public schools, satisfied a state constitution's requirement of a general and uniform system of 
public schools; the charter schools provided an instructional program of basic education just like common 
schools, the Act required charter schools to employ certified teachers with limited exceptions that also 
applied to common schools, and the Act required charter schools to participate in a statewide assessment. 
El Centro De La Raza v. State, 192 Wash. 2d 103, 428 P.3d 1143, 359 Ed. Law Rep. 536 (2018). 

Konark Limited Partnership v. BTX Schools, Inc., 580 S.W.3d 194, 369 Ed. Law Rep. 1111 (Tex. App. San 
Antonio 2018), review denied, (June 5, 2020). 

Open meeting or sunshine law applicable to school boards, generally, see § 70. 

Flanner House of Indianapolis, Inc. v. Flanner House Elementary School, Inc., 88 N.E.3d 242, 350 Ed. Law 
Rep. 430 (Ind. Ct. App. 2017); Kreutzer v. Aldo Leopold High School, 2018-NMCA-005, 409 P.3d 930, 
351 Ed. Law Rep. 579 (N.M. Ct. App. 2017). 

Anderson Union High School Dist. v. Shasta Secondary Home School, 4 Cal. App. 5th 262, 208 Cal. Rptr. 
3d 564, 336 Ed. Law Rep. 409 (3d Dist. 2016), as modified on denial of reh'g, (Nov. 16, 2016). 
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A high school is a school in which the higher branches of a common school education are taught. ! 


A "standardized high school" is a high school that complies with state-established standards and conditions under which state 
aid will be furnished, and the character of a high school as a standardized school is not affected by the fact that a nonstandardized 


high school may offer instruction or courses of a superior character, depending upon the action of the board of education.” 
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Footnotes 
1 Whitlock v. State, 30 Neb. 815, 47 N.W. 284 (1890). 
2 State v. Alquist, 59 N.D. 762, 231 N.W. 952, 72 A.L.R. 494 (1930). 
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As used in some statutes, the word "schoolhouse" includes not only the schoolhouse itself but also the entire school plant, 
including playgrounds, gymnasiums, | stadiums, and structures maintained for competitive athletic games and sports, and other 


buildings that are used in a manner that is prescribed or permitted by school law.” 
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Footnotes 
1 McNair v. School Dist. No. 1 of Cascade County, 87 Mont. 423, 288 P. 188, 69 A.L.R. 866 (1930). 
School property and buildings, generally, see §§ 81 to 90. 
2 Board of Ed. of City of Asbury Park v. Hoek, 38 N.J. 213, 183 A.2d 633 (1962). 
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Education is a government function. ! Providing public schools ranks at the very apex of the function of a state,” and education 
is often viewed as a state-given fundamental right. The state has the primary responsibility for the maintenance and operation 


of public schools.“ Management and control of the public schools is a matter of state, not local, care and supervision.” 


Observation: 


Society has a compelling interest in having all children educated so that they may become good citizens.° It has also been said that 


parents do not have a recognized right to educate their children unfettered by reasonable government regulation.’ 
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Footnotes 
1 College Sav. Bank v. Florida Prepaid Postsecondary Educ. Expense Bd., 131 F.3d 353 (3d Cir. 1997), 
judgment aff'd, 527 U.S. 666, 119 S. Ct. 2219, 144 L. Ed. 2d 605, 135 Ed. Law Rep. 362 (1999); State v. 
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Kinston Charter Academy, 836 S.E.2d 330, 373 Ed. Law Rep. 412 (N.C. Ct. App. 2019); County of Shelby v. 
McWherter, 936 S.W.2d 923, 115 Ed. Law Rep. 553 (Tenn. Ct. App. 1996); Randolph County Bd. of Educ. 
v. Adams, 196 W. Va. 9, 467 S.E.2d 150, 107 Ed. Law Rep. 324 (1995); Campbell County School Dist. v. 
State, 907 P.2d 1238, 105 Ed. Law Rep. 771 (Wyo. 1995), as clarified on denial of reh'g, (Dec. 6, 1995). 
G.S. by and through F.S v. Rose Tree Media School District, 393 F. Supp. 3d 420, 369 Ed. Law Rep. 753 
(E.D. Pa. 2019); Delawareans for Educational Opportunity v. Carney, 199 A.3d 109, 362 Ed. Law Rep. 420 
(Del. Ch. 2018). 

The state's obligation to provide a system of public schools is not the same as the claimed obligation to 
provide equality of educational opportunity. LM v. State, 307 Mich. App. 685, 862 N.W.2d 246, 316 Ed. 
Law Rep. 1108 (2014). 

Delawareans for Educational Opportunity v. Carney, 199 A.3d 109, 362 Ed. Law Rep. 420 (Del. Ch. 2018). 
Roosevelt Elementary School Dist. No. 66 v. Bishop, 179 Ariz. 233, 877 P.2d 806, 93 Ed. Law Rep. 330 
(1994); East Poinsett County School Dist. No. 14 v. Massey, 315 Ark. 163, 866 S.W.2d 369, 87 Ed. Law 
Rep. 1103 (1993); Packer v. Board of Educ. of Town of Thomaston, 246 Conn. 89, 717 A.2d 117, 129 Ed. 
Law Rep. 400 (1998); Unified School Dist. No. 229 v. State, 256 Kan. 232, 885 P.2d 1170, 96 Ed. Law 
Rep. 258 (1994); Council of Organizations and Others for Educ. About Parochiaid, Inc. v. Governor, 455 
Mich. 557, 566 N.W.2d 208, 120 Ed. Law Rep. 265, 78 A.L.R.5th 767 (1997); Skeen v. State, 505 N.W.2d 
299 (Minn. 1993); Abbott by Abbott v. Burke, 149 N.J. 145, 693 A.2d 417, 118 Ed. Law Rep. 371 (1997); 
Randolph County Bd. of Educ. v. Adams, 196 W. Va. 9, 467 S.E.2d 150, 107 Ed. Law Rep. 324 (1995); 
Campbell County School Dist. v. State, 907 P.2d 1238, 105 Ed. Law Rep. 771 (Wyo. 1995), as clarified on 
denial of reh'g, (Dec. 6, 1995). 

Vergara v. State of California, 246 Cal. App. 4th 619, 209 Cal. Rptr. 3d 532, 336 Ed. Law Rep. 1023 (2d 
Dist. 2016), as modified, (May 3, 2016). 

School Administrative Dist. No. 1 v. Commissioner, Dept. of Educ., 659 A.2d 854, 101 Ed. Law Rep. 289 
(Me. 1995); Skeen v. State, 505 N.W.2d 299 (Minn. 1993); Randolph County Bd. of Educ. v. Adams, 196 
W. Va. 9, 467 S.E.2d 150, 107 Ed. Law Rep. 324 (1995); Campbell County School Dist. v. State, 907 P.2d 
1238, 105 Ed. Law Rep. 771 (Wyo. 1995), as clarified on denial of reh'g, (Dec. 6, 1995). 

Combs v. Homer-Center School Dist., 540 F.3d 231, 236 Ed. Law Rep. 117 (3d Cir. 2008). 
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State constitutional provisions generally require that the legislature provide a general and uniform system of common schools, 


in which tuition shall be without charge and equally open to all.! 


Observation: 


Such provisions do not apply to institutions wholly or partly under private control.” 





Even in the absence of these provisions, the establishment and regulation of public schools rest primarily and completely with 
the legislature.” The legislature's power over a public school system is plenary, subject only to constitutional restraints.“ All 


school authorities are created by and are subordinate to the legislative will.> The legislature is ultimately responsible for public 
education, and legislative oversight and involvement is crucial even though the legislature may involve school districts and 


agencies.° However, as a matter of constitutional and statutory delegation, local governments are authorized to legislate in 
enumerated areas of local concern, subject to the legislature's overriding interest in matters of statewide concern, one of which 


is the administration of public education.’ 
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Footnotes 


1 


Hull v. Albrecht, 190 Ariz. 520, 950 P.2d 1141, 124 Ed. Law Rep. 1061 (1997); Lobato v. State, 2013 CO 30, 
304 P.3d 1132, 295 Ed. Law Rep. 791 (Colo. 2013); Delawareans for Educational Opportunity v. Carney, 199 
A.3d 109, 362 Ed. Law Rep. 420 (Del. Ch. 2018) (the General Assembly must provide for the establishment 
and maintenance of a general and efficient system of free public schools); Meredith v. Pence, 984 N.E.2d 
1213, 290 Ed. Law Rep. 998 (Ind. 2013); Unified School Dist. No. 229 v. State, 256 Kan. 232, 885 P.2d 
1170, 96 Ed. Law Rep. 258 (1994); Council of Organizations and Others for Educ. About Parochiaid, Inc. v. 
Governor, 455 Mich. 557, 566 N.W.2d 208, 120 Ed. Law Rep. 265, 78 A.L.R.Sth 767 (1997); Skeen v. State, 
505 N.W.2d 299 (Minn. 1993); Abbott by Abbott v. Burke, 149 N.J. 145, 693 A.2d 417, 118 Ed. Law Rep. 
371 (1997) (thorough and efficient system of education); Silver v. Halifax County Board of Commissioners, 
255 N.C. App. 559, 805 S.E.2d 320, 348 Ed. Law Rep. 477 (2017), aff'd, 371 N.C. 855, 821 S.E.2d 755, 361 
Ed. Law Rep. 857 (2018); Cordray v. Internatl. Preparatory School, 128 Ohio St. 3d 50, 2010-Ohio-6136, 
941 N.E.2d 1170, 264 Ed. Law Rep. 365 (2010) (thorough and efficient system of common schools); Withers 
v. State, 133 Or. App. 377, 891 P.2d 675, 98 Ed. Law Rep. 1050 (1995); Randolph County Bd. of Educ. v. 
Adams, 196 W. Va. 9, 467 S.E.2d 150, 107 Ed. Law Rep. 324 (1995) (thorough and efficient); Jackson v. 
Benson, 218 Wis. 2d 835, 578 N.W.2d 602, 126 Ed. Law Rep. 399 (1998); Campbell County School Dist. 
v. State, 907 P.2d 1238, 105 Ed. Law Rep. 771 (Wyo. 1995), as clarified on denial of reh'g, (Dec. 6, 1995). 
Providing for a uniform school system, generally, see § 10. 

The legislative duty to maintain a uniform public school system is not a ceiling but a floor upon which the 
legislature can build additional opportunities for school children. Schwartz v. Lopez, 132 Nev. 732, 382 P.3d 
886, 336 Ed. Law Rep. 1151, 132 Nev. Adv. Op. No. 73 (2016). 

People ex rel. New York Institution for the Blind v. Fitch, 154 N.Y. 14, 47 N.E. 983 (1897); Jackson v. 
Benson, 218 Wis. 2d 835, 578 N.W.2d 602, 126 Ed. Law Rep. 399 (1998). 

Private schools, see §§ 437 to 463. 

Board of Trustees of University of Mississippi v. Waugh, 105 Miss. 623, 62 So. 827 (1913), aff'd, 237 U.S. 
589, 35 S. Ct. 720, 59 L. Ed. 1131 (1915). 

Campaign for Quality Education v. State of California, 246 Cal. App. 4th 896, 209 Cal. Rptr. 3d 888, 337 
Ed. Law Rep. 305 (1st Dist. 2016); Thompson v. Memphis City Schools Bd. of Educ., 395 S.W.3d 616, 291 
Ed. Law Rep. 906 (Tenn. 2012) (plenary and exclusive authority). 

East Poinsett County School Dist. No. 14 v. Massey, 315 Ark. 163, 866 S.W.2d 369, 87 Ed. Law Rep. 1103 
(1993); Packer v. Board of Educ. of Town of Thomaston, 246 Conn. 89, 717 A.2d 117, 129 Ed. Law Rep. 400 
(1998); Unified School Dist. No. 229 v. State, 256 Kan. 232, 885 P.2d 1170, 96 Ed. Law Rep. 258 (1994). 
Campbell County School Dist. v. State, 2008 WY 2, 181 P.3d 43, 232 Ed. Law Rep. 394 (Wyo. 2008). 
School districts, generally, see §§ 20 to 52. 

Ravena-Coeymans-Selkirk Central School District v. Town of Bethlehem, 156 A.D.3d 179, 66 N.Y.S.3d 
534, 350 Ed. Law Rep. 838 (3d Dep't 2017), leave to appeal denied, 31 N.Y.3d 901, 77 N.Y.S.3d 656, 102 
N.E.3d 432 (2018). 
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A state legislature may exercise its power over schools in any manner not expressly prohibited by the state's constitution. ! While 
a constitution may require that the legislature pass general laws to provide for the establishment, maintenance, and support of 
free public schools, it also gives the legislature significant discretion in shaping such laws, permitting the legislature to prescribe 


the limitations and conditions of support.” 


Practice Tip: 


The ultimate determination of whether a legislature is in compliance with a state constitution's education article is a question of law. 





Schools may be continued or discontinued, and the school system changed, or one system substituted for another, as often as 


the legislature may deem it necessary or advisable.* The legislature may also determine whether its power over schools shall 
be exercised by a state board of education, or distributed to county, township, or city organizations; thus, a statute regulating 


the conduct of the public schools by the respective municipalities is clearly constitutional.” Accordingly, the legislature may 
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compel local organizations of the state to maintain schools in their respective territories, and the voters in a district may not 


opt out of providing for public schools.° 
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Kentucky Dept. of Educ. v. Risner, 913 S.W.2d 327, 106 Ed. Law Rep. 938 (Ky. 1996); School Committee 
of Town of York v. Town of York, 626 A.2d 935, 83 Ed. Law Rep. 1075 (Me. 1993); Guilford County Bd. 
of Educ. v. Guilford County Bd. of Elections, 110 N.C. App. 506, 430 S.E.2d 681, 83 Ed. Law Rep. 486 
(1993); Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), 
as modified, (Feb. 16, 1995). 

Clarksdale Municipal School District v. State, 233 So. 3d 299, 351 Ed. Law Rep. 670 (Miss. 2017). 
Gannon v. State, 305 Kan. 850, 390 P.3d 461, 341 Ed. Law Rep. 446 (2017), subsequent determination, 
306 Kan. 1170, 402 P.3d 513, 347 Ed. Law Rep. 1186 (2017), subsequent determination, 308 Kan. 372, 420 
P.3d 477, 356 Ed. Law Rep. 443 (2018), subsequent determination, 309 Kan. 1185, 443 P.3d 294, 367 Ed. 
Law Rep. 1121 (2019). 

East Poinsett County School Dist. No. 14 v. Massey, 315 Ark. 163, 866 S.W.2d 369, 87 Ed. Law Rep. 1103 
(1993). 

Officers and boards, generally, see §§ 61 to 80. 

Spivey v. State of Ohio, 999 F. Supp. 987, 126 Ed. Law Rep. 897 (N.D. Ohio 1998) (applying Ohio law); 
Carlberg v. Metcalf, 120 Neb. 481, 234 N.W. 87 (1930). 

Hull v. Albrecht, 190 Ariz. 520, 950 P.2d 1141, 124 Ed. Law Rep. 1061 (1997). 
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School laws must comply with the rules governing the validity of statutes, ! such as those prohibiting special or local legislation.” 


In interpreting legislation dealing with state's educational systems, it must be remembered that the fundamental purpose of such 
legislation is the welfare of the children.° Also, courts presume that the General Assembly intended the entire Public School 


Code to be effective.* 


Although the courts have the inherent authority to determine whether statutes are constitutional, a court does not have the 


power to substitute its judgment for that of the legislature in determining the wisdom and efficiency of the educational system.> 


The legislature's discretion should be respected by the courts? and courts should only intervene if basic constitutional values 
are directly and sharply implicated.’ Specifically, courts cannot intervene in the resolution of conflicts which arise in the 


daily operation of school systems and which do not directly and sharply implicate basic constitutional values.® Deferring to 
political branches when interpreting the qualitative component of an education clause of a state constitution, and determining if 
a constitutional violation exists, recognizes that educational standards change over time and that the political branches are best 
suited to keep up with the times, and judicial review remains meaningful in cases when the plaintiffs contend that state is failing 


to meet its own standards.” However, if the political branches fail to adopt any standards at all, or if they implement unacceptably 


low standards, then the judiciary might be forced to establish a constitutional minimum with respect to a qualitative component 


of an education clause of a state constitution. 1? 
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School Dist. No. 39 of Washington County v. Decker, 159 Neb. 693, 68 N.W.2d 354 (1955). 

Fayetteville School Dist. No. 1 v. Arkansas State Bd. of Educ., 313 Ark. 1, 852 S.W.2d 122, 83 Ed. Law 
Rep. 495 (1993); Indiana State Teachers Ass'n v. Board of School Com'rs of The City of Indianapolis, 679 
N.E.2d 933, 118 Ed. Law Rep. 1098 (Ind. Ct. App. 1997); Unified School Dist. No. 229 v. State, 256 Kan. 
232, 885 P.2d 1170, 96 Ed. Law Rep. 258 (1994); School Dist. No. 39 of Washington County v. Decker, 
159 Neb. 693, 68 N.W.2d 354 (1955). 

B.H. v. Manhattan Beach Unified School Dist., 35 Cal. App. 5th 563, 247 Cal. Rptr. 3d 501, 366 Ed. Law 
Rep. 434 (2d Dist. 2019), review denied, (Aug. 14, 2019). 

Kegerise v. Delgrande, 646 Pa. 180, 183 A.3d 997, 355 Ed. Law Rep. 452 (2018). 

Unified School Dist. No. 229 v. State, 256 Kan. 232, 885 P.2d 1170, 96 Ed. Law Rep. 258 (1994); Kentucky 
Dept. of Educ. v. Risner, 913 S.W.2d 327, 106 Ed. Law Rep. 938 (Ky. 1996); School Administrative Dist. 
No. 1 v. Commissioner, Dept. of Educ., 659 A.2d 854, 101 Ed. Law Rep. 289 (Me. 1995); Guilford County 
Bd. of Educ. v. Guilford County Bd. of Elections, 110 N.C. App. 506, 430 S.E.2d 681, 83 Ed. Law Rep. 486 
(1993); Withers v. State, 133 Or. App. 377, 891 P.2d 675, 98 Ed. Law Rep. 1050 (1995). 

Hoagland v. Franklin Township Community School Corp., 27 N.E.3d 737, 315 Ed. Law Rep. 1049 (Ind. 
2015). 

Whether charter schools, performance pay, and school turnarounds are worthwhile policy tools is a question 
for school superintendents and state legislatures, not courts. Smith v. Henderson, 54 F. Supp. 3d 58, 315 Ed. 
Law Rep. 802, 89 Fed. R. Serv. 3d 494 (D.D.C. 2014). 

California Parents for Equalization of Educational Materials v. Torlakson, 370 F. Supp. 3d 1057, 365 Ed. 
Law Rep. 453 (N.D. Cal. 2019). 

Citizens for Quality Education San Diego v. Barrera, 333 F. Supp. 3d 1003, 360 Ed. Law Rep. 146 (S.D. 
Cal. 2018); Corlett v. Oakland University Bd. of Trustees, 958 F. Supp. 2d 795, 301 Ed. Law Rep. 253 (E.D. 
Mich. 2013); D.T. v. St. Gabriel Consol. School, 2016-Ohio-784, 60 N.E.3d 682, 336 Ed. Law Rep. 449 
(Ohio Ct. App. 1st Dist. Hamilton County 2016). 

Delawareans for Educational Opportunity v. Carney, 199 A.3d 109, 362 Ed. Law Rep. 420 (Del. Ch. 2018). 
Delawareans for Educational Opportunity v. Carney, 199 A.3d 109, 362 Ed. Law Rep. 420 (Del. Ch. 2018). 
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State constitutions and statutes usually provide for a general and uniform system of common schools. "Uniform," under such 
a provision, means that every child shall have the same advantages and be subject to the same discipline as every other child. 


In some jurisdictions, it is said that "uniform" refers to curriculum and not funding.° 


Generally, "uniform" means that there should not be any discrimination between the different counties or sections of a state with 
regard to privileges and rights; however, this does not mean that each school shall have exactly the same course of study, teacher 


qualifications, and expenses since local details may be committed by general provision to local authorities.? A provision of a 
state constitution requiring that the legislature provide for the establishment of a uniform and general system of common schools 


may require that the legislature provide a minimum level of educational opportunities? but not necessarily meet a particular 


standard of quality.° 
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1 Hull v. Albrecht, 190 Ariz. 520, 950 P.2d 1141, 124 Ed. Law Rep. 1061 (1997); Idaho Schools for Equal 
Educational Opportunity v. Evans, 123 Idaho 573, 850 P.2d 724, 82 Ed. Law Rep. 660 (1993); Silver v. 
Halifax County Board of Commissioners, 255 N.C. App. 559, 805 S.E.2d 320, 348 Ed. Law Rep. 477 (2017), 
aff'd, 371 N.C. 855, 821 S.E.2d 755, 361 Ed. Law Rep. 857 (2018); Withers v. State, 133 Or. App. 377, 891 
P.2d 675, 98 Ed. Law Rep. 1050 (1995); Jackson v. Benson, 218 Wis. 2d 835, 578 N.W.2d 602, 126 Ed. 
Law Rep. 399 (1998); Campbell County School Dist. v. State, 907 P.2d 1238, 105 Ed. Law Rep. 771 (Wyo. 
1995), as clarified on denial of reh'g, (Dec. 6, 1995). 
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Legislature's duty to provide for a uniform school system, see § 7. 

Federal Way School Dist. No. 210 v. State, 167 Wash. 2d 514, 219 P.3d 941, 250 Ed. Law Rep. 781 (2009). 
Idaho Schools for Equal Educational Opportunity v. Evans, 123 Idaho 573, 850 P.2d 724, 82 Ed. Law Rep. 
660 (1993); Withers v. State, 133 Or. App. 377, 891 P.2d 675, 98 Ed. Law Rep. 1050 (1995). 

Roosevelt Elementary School Dist. No. 66 v. Bishop, 179 Ariz. 233, 877 P.2d 806, 93 Ed. Law Rep. 330 
(1994); Guilford County Bd. of Educ. v. Guilford County Bd. of Elections, 110 N.C. App. 506, 430 S.E.2d 
681, 83 Ed. Law Rep. 486 (1993); DeRolph v. State, 78 Ohio St. 3d 193, 1997-Ohio-84, 677 N.E.2d 733, 
116 Ed. Law Rep. 1140 (1997), opinion clarified, 78 Ohio St. 3d 419, 1997-Ohio-87, 678 N.E.2d 886 (1997) 
and order clarified, 83 Ohio St. 3d 1212, 1998-Ohio-301, 699 N.E.2d 518, 129 Ed. Law Rep. 452 (1998); 
Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), as 
modified, (Feb. 16, 1995); Campbell County School Dist. v. State, 907 P.2d 1238, 105 Ed. Law Rep. 771 
(Wyo. 1995), as clarified on denial of reh'g, (Dec. 6, 1995). 

A discrepancy between schools in the type of vocational education offered does not alone violate the state 
constitution. Campbell County School Dist. v. State, 2008 WY 2, 181 P.3d 43, 232 Ed. Law Rep. 394 (Wyo. 
2008). 

A public school financing system was rationally related to an education clause's mandate that it provide for 
a uniform system of free public schools throughout the state as it funded a system of free public schools 
that was of a quality marked by completeness, was comprehensive, and was consistent across the state and, 
thus, does not violate the education clause. Lobato v. State, 2013 CO 30, 304 P.3d 1132, 295 Ed. Law Rep. 
791 (Colo. 2013). 

Pendleton School Dist. 16R v. State, 345 Or. 596, 200 P.3d 133, 241 Ed. Law Rep. 423 (2009). 

Bonner ex rel. Bonner v. Daniels, 907 N.E.2d 516, 245 Ed. Law Rep. 412 (Ind. 2009); Pendleton School 
Dist. 16R v. State, 345 Or. 596, 200 P.3d 133, 241 Ed. Law Rep. 423 (2009). 
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A.L.R. Library 


Validity, construction, and application of statute or regulation governing charter schools, 78 A.L.R.5th 533 





A charter school law does not outsource public education but authorizes the establishment of schools to provide students with 


a public education. ! 


A charter school must operate under the terms of its charter, and must also comply with a charter schools act and other specified 
laws,” and may even be exempt from all provisions of law and regulations applicable to a public school,’ although it has also 


been held that charter schools are generally subject to the same laws as public schools.“ 





Observation: 


The purpose of a charter schools act is to authorize a system of charter schools that operates independently of existing schools and 


school districts to accomplish specified objectives” and is also intended to give flexibility to charter schools.° 
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po 


However, it has been held that once approved, charter schools are operated independently, but are subject to public oversight; 


such public control and oversight legitimizes charter schools and arguably is constitutionally necessary.’ Charter schools are 


strictly creatures of statute® that fall under the jurisdiction of the public school system, and are subject to the exclusive control of 


public school officers.” Charter schools are an integral part of the public-education system and may be considered governmental 


units; as such, charter schools exercise state authority, 1° 


Open-enrollment charter schools have the powers granted to schools by law, except the power to tax, and are generally entitled 


to state funding and services like a school district. u 
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Foreman v. Chester-Upland School Dist., 941 A.2d 108, 229 Ed. Law Rep. 712 (Pa. Commw. Ct. 2008). 
Definition of charter school, see § 3. 

Los Angeles Leadership Academy, Inc. v. Prang, 46 Cal. App. 5th 270, 259 Cal. Rptr. 3d 680, 375 Ed. Law 
Rep. 432 (2d Dist. 2020), review filed, (May 19, 2020). 

McNaughton v. Charleston Charter School for Math and Science, Inc., 411 S.C. 249, 768 S.E.2d 389, 314 
Ed. Law Rep. 560 (2015). 

Neighborhood Centers Inc. v. Walker, 544 S.W.3d 744, 354 Ed. Law Rep. 1082 (Tex. 2018). 

Buffalo United Charter School v. New York State Public Employment Relations Bd., 37 Misc. 3d 294, 943 
N.Y.S.2d 868, 279 Ed. Law Rep. 378 (Sup 2012). 

Anderson Union High School Dist. v. Shasta Secondary Home School, 4 Cal. App. 5th 262, 208 Cal. Rptr. 
3d 564, 336 Ed. Law Rep. 409 (3d Dist. 2016), as modified on denial of reh'g, (Nov. 16, 2016). 
Sweetwater Union High School Dist. v. Julian Union Elementary School Dist., 36 Cal. App. 5th 970, 249 
Cal. Rptr. 3d 309, 367 Ed. Law Rep. 1044 (4th Dist. 2019). 

Sweetwater Union High School Dist. v. Julian Union Elementary School Dist., 36 Cal. App. 5th 970, 249 
Cal. Rptr. 3d 309, 367 Ed. Law Rep. 1044 (4th Dist. 2019); Texas Education Agency v. Academy of Careers 
and Technologies, Inc., 499 S.W.3d 130, 337 Ed. Law Rep. 581 (Tex. App. Austin 2016). 

Los Angeles Leadership Academy, Inc. v. Prang, 46 Cal. App. 5th 270, 259 Cal. Rptr. 3d 680, 375 Ed. Law 
Rep. 432 (2d Dist. 2020), review filed, (May 19, 2020). 

Texas Education Agency v. Academy of Careers and Technologies, Inc., 499 S.W.3d 130, 337 Ed. Law Rep. 
581 (Tex. App. Austin 2016). 

Konark Limited Partnership v. BTX Schools, Inc., 580 S.W.3d 194, 369 Ed. Law Rep. 1111 (Tex. App. San 
Antonio 2018), review denied, (June 5, 2020). 
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Charter school legislation has been held valid. ' Those statutes have been upheld against challenges based on the Equal Protection 
Clause, based on findings that the state has a preeminent interest in financing and managing the public school system, and charter 


schools, an innovative approach to education, are rationally related to that interest.” A state's statute has also been upheld despite 
claims that it violated state constitutional provisions concerned with the control of schools by local school districts, limiting the 
state board's power to general oversight, protecting the right to local self-government, and the establishment and maintenance 


of a thorough and uniform system of free public schools? although it was elsewhere held that a statute authorizing a commission 
with the power to authorize charter schools throughout the state conflicted with a constitutional provision empowering local 
school boards to operate, control, and supervise all free public schools within the school district. Charter schools located on 


church property do not necessarily run afoul of the Establishment Clause." 


Practice Tip: 


A school district may have standing to challenge a charter schools law.° 
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Council of Organizations and Others for Educ. About Parochiaid, Inc. v. Governor, 455 Mich. 557, 566 
N.W.2d 208, 120 Ed. Law Rep. 265, 78 A.L.R.5th 767 (1997). 

Villanueva v. Carere, 85 F.3d 481, 110 Ed. Law Rep. 38 (10th Cir. 1996). 

Boulder Valley School Dist. RE-2 v. Colorado State Bd. of Educ., 217 P.3d 918, 249 Ed. Law Rep. 430 
(Colo. App. 2009). 

Duval County School Bd. v. State, Bd. of Educ., 998 So. 2d 641, 241 Ed. Law Rep. 493 (Fla. 1st DCA 2008). 
Porta v. Klagholz, 19 F. Supp. 2d 290, 130 Ed. Law Rep. 539 (D.N.J. 1998) (with respect to New Jersey law). 
Use of sectarian building for public school purposes, see § 420. 

Establishment Clause, generally, see Am. Jur. 2d, Constitutional Law §§ 436 to 442. 

Boulder Valley School Dist. RE-2 v. Colorado State Bd. of Educ., 217 P.3d 918, 249 Ed. Law Rep. 430 
(Colo. App. 2009) (district had standing to allege that the law deprived it of its constitutional power to 
control instruction in the district; however, citizens did not adequately allege standing as taxpayers). 
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Use of the words "application" and "grant" to describe the process of granting a charter school application indicates that the 
process is regulatory. ! Some charter school laws are designed to ensure that the local school district maintains control during 
the approval process.” A local school board may be required to hold a public meeting to consider a charter school applicant's 


proposal.’ A charter school application may be required to demonstrate or provide a wide range of items such as— 


— a financial plan for the school.* 
— that the charter school enjoys reasonably sufficient support from the community.> 


— that the charter school offers a learning environment that is unique and different from that in the district's public schools 


and does not substantially replicate that of an existing high-performing charter school. 


— the racial impact that a charter school applicant will have on the district of residence in which the charter school will operate. 





Observation: 
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The legislative will to allow charter schools and to advance their goals suggests a judicial approach which favors the charter school 


unless reliable information is put forward to demonstrate that a constitutional violation of a thorough and efficient education may 


occur.” 





a a proper brief,!? and findings. 13 The proponent 


An appeal process may be provided, | requiring, inter alia, notice of appea 
of a charter school may be required to show that the denial of its application was arbitrary, unreasonable, or ille gal!4 or, as stated 
alternatively, arbitrary, capricious, or unreasonable. 15 A de novo standard of review may be applied when entertaining appeals 
from a school district board's denial of a charter school application. 16 An appellate court is required to determine whether a 


school board's denial of application is supported by clear and convincing evidence. ig 


Observation: 


Because a school district has a financial interest in the outcome of a charter grant or denial, the minimum requirements of due 


process require that the charter school applicant have a neutral fact-finder. 18 





CUMULATIVE SUPPLEMENT 
Cases: 


Charter School Law provision establishing that a majority of state Charter Appeal Board's (CAB) members constituted a quorum, 
and that a majority of CAB members had authority to act, was silent as to whether a quorum or a majority of quorum was needed 
for CAB to decide an appeal, and, thus, common law quorum rule applied to nonprofit organization's appeal from city school 
district's denials of its application to consolidate eight of its charter schools. 24 Pa. Stat. Ann. § 17-1721-A(b). Propel Charter 
Schools v. Department of Education, 243 A.3d 322 (Pa. Commw. Ct. 2020). 


[END OF SUPPLEMENT] 
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Ed. Law Rep. 82 (2008), further holding that a charter does not exist if the academy's facility does not 
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3 Charter School of Pine Grove, Inc. v. St. Helena Parish School Bd., 9 So. 3d 209 (La. Ct. App. 1st Cir. 2009). 
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School board meetings, generally, see §§ 69 to 72. 

A charter school applicant was afforded due process within the parameters of a charter school statute during 
the application process, despite the contention that the school board did not conduct a substantive hearing 
and take evidence before denying the application. School Bd. of Polk County Florida v. Renaissance Charter 
School, Inc., 147 So. 3d 1026, 310 Ed. Law Rep. 578 (Fla. 2d DCA 2014). 

Insight PA Cyber Charter School v. Department of Education, 162 A.3d 591, 345 Ed. Law Rep. 319 (Pa. 
Commw. Ct. 2017). 

School Dist. of Pittsburgh v. Provident Charter School for Children With Dyslexia, 134 A.3d 128, 329 Ed. 
Law Rep. 949 (Pa. Commw. Ct. 2016). 

School Dist. of Pittsburgh v. Provident Charter School for Children With Dyslexia, 134 A.3d 128, 329 Ed. 
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Statutes that regulate contracts for services between a charter school and a school district do not necessarily infringe on the 


district's right to control locally raised funds, at least where the contracts are sufficiently specific. ! Where a statute requires only 
that charter school contracts address the "manner" of support, the charter school and the school district must negotiate what that 


support will be, subject to resolution by a state board.” 


A charter school has standing to sue the host school district to enforce a contract with it? 


An alleged contract with regard to advances made by the management company ofa charter school violated a statute prohibiting 


the operator of the charter school from accepting loans from the management company and thus was void.* In a another situation, 
a proposed management services contract between an applicant for a cyber charter and educational services and staff provider 
did not constitute abdication of control over the school staff by the applicant's board, as would support a finding that the board 
retained real and substantial authority and responsibility for educational decisions at the school and thus that the award of the 
charter was permissible; the contract was clear that the board was fully responsible for all employment, the chief executive 
officer (CEO), a direct employee of board, had day-to-day supervisory authority over the school, and several provisions of the 


contract actually ceded to the applicant some of the provider's authority to hire, supervise, and discipline its employees.” 
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Footnotes 
1 Ridgeview Classical Schools v. Poudre School Dist. R-1, 214 P.3d 476, 247 Ed. Law Rep. 996 (Colo. App. 
2008), as modified on denial of reh'g, (Jan. 22, 2009). 
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2 Dolores Huerta Preparatory High v. Colorado State Bd. of Educ., 215 P.3d 1229, 248 Ed. Law Rep. 882 
(Colo. App. 2009) (further holding that the courts lacked jurisdiction to hear the charter school's complaint). 

3 Academy of Charter Schools v. Adams County School Dist. No. 12, 32 P.3d 456, 157 Ed. Law Rep. 896 
(Colo. 2001). 

4 Academy of Skills & Knowledge, Inc. v. Charter Schools, USA, Inc., 260 S.W.3d 529, 236 Ed. Law Rep. 
1015 (Tex. App. Tyler 2008). 

5 Insight PA Cyber Charter School v. Department of Education, 162 A.3d 591, 345 Ed. Law Rep. 319 (Pa. 


Commw. Ct. 2017). 
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Since a charter schools act usually specifies detailed procedures school boards must follow to terminate or refuse to renew a 
charter, ! a state administrative procedure act may not apply, and there may not be a statutory requirement for a contested case 
hearing.” Statutory charter school revocation procedures which do require the chartering authority to "hold a public hearing" do 
not require a formal evidentiary hearing. However, a school district's determination to revoke a charter school's charter must 
be supported by factual findings.’ A school operator has no due process-protected property interest in the charter, where the 


ultimate decision to revoke a charter is permissive, with no substantive limits on the department's decision making process. 


Caution: 


It has been held that a charter school has a property interest in its charter as issued that is subject to due process protection.’ 





A statute may authorize the termination of a charter school's charter immediately upon good cause shown, or where the health, 


safety, or welfare of the students is threatened.® Various reasons have been extended for either revocation or nonrenewal of 
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a charter to include, unsatisfactory findings in the financial and organizational areas’ as well as academic performance or 


achievement,!? or failure to make adequate yearly progress, |! although high test scores do not prevent a chartering authority 
from revoking a school's charter when a school's violations or egregious behavior outweigh the factor of "increases in pupil 


academic achievement." 1? 


Observation: 


The purpose of an amendment to a charter school statute, providing that an expiring charter remains in effect until a new charter 


is negotiated, is to benefit charter schools and their students by ensuring that their charters will not lapse, threatening the schools' 


ability to operate, while the details of a new charter agreement are being negotiated. = 





A charter revocation or nonrenewal may be reviewed by various administrative entities such as a State Charter School Appeal 


Board!“ or a Commissioner of Education. !> However, in some jurisdictions, judicial review may not be available. i 
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Footnotes 

1 School Bd. of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d 1220, 242 Ed. Law Rep. 962 
(Fla. 2009); State ex rel. Nation Bldg. Technical Academy v. Ohio Dept. of Edn., 123 Ohio St. 3d 35, 2009- 
Ohio-4084, 913 N.E.2d 977, 248 Ed. Law Rep. 825 (2009) (discussing the procedure for seeking review 
of a termination decision). 
A determination by a chancellor of a city department of education (DOE) denying a charter renewal 
application for a charter school was not made in violation of lawful procedure under an Education Law 
statute governing the powers and duties of chancellors and governing causes for revocation or termination 
of charters. Matter of Fahari Academy Charter School v. Bd. of Educ. of City School Dist. of City of New 
York, 137 A.D.3d 1127, 27 N.Y.S.3d 688 (2d Dep't 2016). 

2 School Bd. of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d 1220, 242 Ed. Law Rep. 
962 (Fla. 2009). 

3 Richard Milburn Public Charter Alternative High School v. Cafritz, 798 A.2d 531, 165 Ed. Law Rep. 643 
(D.C. 2002). 

4 Today's Fresh Start, Inc. v. Los Angeles County Office of Education, 57 Cal. 4th 197, 159 Cal. Rptr. 3d 358, 
303 P.3d 1140, 294 Ed. Law Rep. 1052 (2013). 

5 American Indian Model Schools v. Oakland Unified School Dist., 227 Cal. App. 4th 258, 173 Cal. Rptr. 3d 
544, 305 Ed. Law Rep. 967 (1st Dist. 2014). 

6 In re New Maurice J. Moyer Academy, Inc., 108 A.3d 294, 314 Ed. Law Rep. 940 (Del. Ch. 2015); James 
Academy of Excellence v. Dorchester County School Dist. Two, 376 S.C. 293, 657 S.E.2d 469, 230 Ed. 
Law Rep. 82 (2008) (due process rights are not implicated by the termination of a conditional charter); 
Texas Education Agency v. American YouthWorks, Inc., 496 S.W.3d 244, 335 Ed. Law Rep. 1176 (Tex. 
App. Austin 2016), judgment aff'd, 555 S.W.3d 54, 358 Ed. Law Rep. 631 (Tex. 2018) (charter provisions 
explicitly acknowledged the state's unlimited discretion over the charters, and state law also gave the state 
discretion over applicable charters). 
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Discovery Charter School v. School District of Philadelphia, 641 Pa. 136, 166 A.3d 304, 347 Ed. Law Rep. 
445 (2017). 

School Bd. of Palm Beach County v. Survivors Charter Schools, Inc., 3 So. 3d 1220, 242 Ed. Law Rep. 
962 (Fla. 2009) (construing "immediately"); Pelican Educational Foundation, Inc. v. Louisiana State Bd. 
of Elementary and Secondary Educ., 97 So. 3d 440, 284 Ed. Law Rep. 1181 (La. Ct. App. 1st Cir. 2012) 
(section of a contract allowing revocation of a charter immediately after a determination that the health, 
safety, or welfare of the students was threatened). 

Tab-N-Action, Inc. v. Monroe City School Board, 248 So. 3d 589, 357 Ed. Law Rep. 445 (La. Ct. App. 2d 
Cir. 2018), writ denied, 253 So. 3d 1309 (La. 2018); Honors Academy, Inc. v. Texas Education Agency, 555 
S.W.3d 54, 358 Ed. Law Rep. 631 (Tex. 2018). 

American Indian Model Schools v. Oakland Unified School Dist., 227 Cal. App. 4th 258, 173 Cal. Rptr. 3d 
544, 305 Ed. Law Rep. 967 (1st Dist. 2014); Brown ex rel. Stevens v. State, 144 A.D.3d 88, 39 N.Y.S.3d 
327, 336 Ed. Law Rep. 434 (4th Dep't 2016) (underachievement); Honors Academy, Inc. v. Texas Education 
Agency, 555 S.W.3d 54, 358 Ed. Law Rep. 631 (Tex. 2018). 

Truebright Science Academy Charter School v. Philadelphia School Dist., 115 A.3d 919, 318 Ed. Law Rep. 
1027 (Pa. Commw. Ct. 2015). 

American Indian Model Schools v. Oakland Unified School Dist., 227 Cal. App. 4th 258, 173 Cal. Rptr. 3d 
544, 305 Ed. Law Rep. 967 (1st Dist. 2014). 

Oregon Connections Academy v. Scio School Dist. 95C, 278 Or. App. 272, 374 P.3d 962, 332 Ed. Law 
Rep. 527 (2016). 

Reading School District v. I-Lead Charter School, 206 A.3d 27, 365 Ed. Law Rep. 1147 (Pa. Commw. Ct. 
2019) (de novo review of a school board's charter revocation or nonrenewal decision). 

Honors Academy, Inc. v. Texas Education Agency, 555 S.W.3d 54, 358 Ed. Law Rep. 631 (Tex. 2018) (a 
Commissioner acted within the Commissioner's authority in conducting an informal process for challenging 
revocation of an open-enrollment charter school's charter). 

Matter of Fahari Academy Charter School v. Bd. of Educ. of City School Dist. of City of New York, 
137 A.D.3d 1127, 27 N.Y.S.3d 688 (2d Dep't 2016) (judicial review was warranted notwithstanding the 
applicability of a statute precluding judicial review of the denial of a charter renewal application); Alphonso 
Crutch Life Support Center v. Williams, 2015 WL 7950713 (Tex. App. Austin 2015). 
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The "one person-one vote" rule applies when the members of a school board are elected by the residents of the school district.! 
A deviation of 0.85%, is well within the permissible deviation range for one-person, one-vote purposes? although a deviation of 


38% in populations between a county's school board voting districts violates the "one-person, one-vote" principle.’ However, 
the rule does not apply to a school district or school board when the selection of school board members is by other than a 


popular vote. 


The "one person-one vote" concept does not apply to elections held for the purpose of affording qualified electors the opportunity 


to adopt or reject a plan for the formation of a new school district.” 
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Footnotes 

1 East Carroll Parish School Bd. v. Marshall, 424 U.S. 636, 96 S. Ct. 1083, 47 L. Ed. 2d 296 (1976), rev'd on 
other grounds and remanded, 582 F.2d 927 (5th Cir. 1978); Board of County Com'rs of Shelby County, Tenn. 
v. Burson, 121 F.3d 244, 120 Ed. Law Rep. 420, 1997 FED App. 0228P (6th Cir. 1997); Adamson v. Clayton 
County Elections and Registration Bd., 876 F. Supp. 2d 1347, 287 Ed. Law Rep. 337 (N.D. Ga. 2012); Essex 
v. Kobach, 874 F. Supp. 2d 1069 (D. Kan. 2012); Township of Marlboro v. Board of Educ. of Freehold 
Regional High School, 992 F. Supp. 756, 125 Ed. Law Rep. 100 (D.N.J. 1998), opinion supplemented on 
other grounds, 9 F. Supp. 2d 500, 128 Ed. Law Rep. 710 (D.N.J. 1998). 
The Education Law provision requiring school districts seeking to levy taxes in excess of allowable tax levy 
limit to obtain approval by 60% of qualified voters did not violate the principle of "one-person, one-vote," 
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since no discrete or insular minority was singled out for special treatment. New York State United Teachers 
ex rel. Iannuzzi v. State, 46 Misc. 3d 250, 993 N.Y.S.2d 475, 309 Ed. Law Rep. 1139 (Sup 2014), aff'd, 140 
A.D.3d 90, 31 N.Y.S.3d 618, 330 Ed. Law Rep. 812 (3d Dep't 2016). 


2 Adamson v. Clayton County Elections and Registration Bd., 876 F. Supp. 2d 1347, 287 Ed. Law Rep. 337 
(N.D. Ga. 2012). 

3 Navajo Nation v. San Juan County, 929 F.3d 1270 (10th Cir. 2019). 

4 Sailors v. Board of Ed. of Kent County, 387 U.S. 105, 87 S. Ct. 1549, 18 L. Ed. 2d 650 (1967) (county 


school board members elected by delegates from local school boards); Township of Marlboro v. Board of 
Educ. of Freehold Regional High School, 992 F. Supp. 756, 125 Ed. Law Rep. 100 (D.N.J. 1998), opinion 
supplemented on other grounds, 9 F. Supp. 2d 500, 128 Ed. Law Rep. 710 (D.N.J. 1998) (appointed under 
New Jersey law). 
Manner of selection, generally, see § 62. 

5 School Districts Nos. 2, 3, 6, 9, and 10, in Campbell County v. Cook, 424 P.2d 751 (Wyo. 1967). 
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A qualification for voting in school district elections, in the form of property ownership or otherwise, which includes many 
persons having only a remote and indirect interest in school affairs, while excluding others having a distinct and direct interest, 


violates the Equal Protection Clause of the Fourteenth Amendment. ! 
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Footnotes 
1 Kramer v. Union Free School Dist. No. 15, 395 U.S. 621, 89 S. Ct. 1886, 23 L. Ed. 2d 583 (1969). 
The grant of the franchise in a school election to persons who do not have a substantial interest in the 
operation of the system for which the elections are held is violative of the Equal Protection Clause. 
Hogencamp v. Lee County Bd. of Educ. of Lee County, 722 F.2d 720, 15 Ed. Law Rep. 68 (11th Cir. 1984). 
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A.L.R. Library 


Applicability and application of sec. 2 of Voting Rights Act of 1965 (42 U.S.C.A. sec. 1973) to members of school board, 
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The Voting Rights Act of 1965,! which establishes a general prohibition against voting procedures that result in the denial or 
abridgment of the right to vote on account of race or color is generally applicable to school board elections” and has commonly 
been applied by the courts in assessing challenges to a variety of school board selection methods.” However, the Act does not 
require that positions on a board of education be filled by election rather than appointment’ and there is authority that the Act 


is not implicated by a state's choice of an appointive rather than an elective scheme for selecting school board members.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Election system that school district used to elect members of its board of education, through which a bloc of white Orthodox 
and Hasidic Jewish voters were usually able to defeat preferred candidates of politically cohesive Black and Latino minority 


WESTLAW 


§ 18. Applicability of § 2 of Voting Rights Act to school elections, 67B Am. Jur. 2d... 


voters who were numerous enough to constitute a majority in as many as four single-member districts, resulted in minority 
vote dilution in violation of the Voting Rights Act of 1965 (VRA); voting was highly racially polarized in a community where 
public school students were almost all black or Latino and students attending private schools were almost all white, district 
held at-large, staggered, off-cycle elections with numbered posts, slating organization in the white, private school community 
consistently guaranteed election outcomes, victories by candidates of color were arranged by slating organization for the sake of 
appearance, numerous board decisions privileged private school interests or harmed public education, and some board members 
had tenuous reasons for wanting to maintain status quo. Voting Rights Act of 1965 § 2, 52 U.S.C.A. § 10301(a). National 
Association for Advancement of Colored People, Spring Valley Branch v. East Ramapo Central School District, 462 F. Supp. 
3d 368 (S.D. N.Y. 2020), stay pending appeal denied, 464 F. Supp. 3d 587 (S.D. N.Y. 2020). 


[END OF SUPPLEMENT] 
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Footnotes 
1 52 U.S.C.A. § 10301. 
The Voting Rights Act is generally discussed in Am. Jur. 2d, Elections §§ 106 to 108. 
2 Jenkins v. Manning, 116 F.3d 685, 119 Ed. Law Rep. 78 (3d Cir. 1997); U.S. v. Uvalde Consol. Independent 


School Dist., 625 F.2d 547 (5th Cir. 1980); Harvell v. Blytheville School Dist. No. 5, 126 F.3d 1038, 121 
Ed. Law Rep. 525 (8th Cir. 1997); Georgia State Conference of NAACP v. Fayette County Bd. of Com'rs, 
996 F. Supp. 2d 1353 (N.D. Ga. 2014). 

3 Jenkins v. Manning, 116 F.3d 685, 119 Ed. Law Rep. 78 (3d Cir. 1997); League of United Latin American 
Citizens #4552 (LULAC) v. Roscoe Independent School Dist., 123 F.3d 843, 39 Fed. R. Serv. 3d 158 (5th 
Cir. 1997); Missouri State Conference of the National Association for the Advancement of Colored People 
v. Ferguson-Florissant School District, 894 F.3d 924, 357 Ed. Law Rep. 504 (8th Cir. 2018), cert. denied, 
139 S. Ct. 826, 202 L. Ed. 2d 579 (2019); Wright v. Sumter County Board of Elections and Registration, 
361 F. Supp. 3d 1296, 364 Ed. Law Rep. 216 (M.D. Ga. 2018); Georgia State Conference of NAACP v. 
Fayette County Bd. of Com'rs, 996 F. Supp. 2d 1353 (N.D. Ga. 2014). 
Hispanic resident of an allegedly majority-minority demonstration district had standing to assert a vote 
dilution claim under the Act against a school district using an at-large voting system. Benavidez v. Irving 
Independent School Dist., Tex., 690 F. Supp. 2d 451, 256 Ed. Law Rep. 771 (N.D. Tex. 2010). 

4 Quinn v. Illinois, 887 F.3d 322, 353 Ed. Law Rep. 1 (7th Cir. 2018). 

5 Spivey v. State of Ohio, 999 F. Supp. 987, 126 Ed. Law Rep. 897 (N.D. Ohio 1998). 
Manner of selection, generally, see § 62. 
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As a general rule, the signers of petitions in school matters may withdraw their names from the petition, with or without cause, 
at any time before it is filed, but withdrawals are not allowed after final action is taken,! such as after the county superintendent 
acts on the petition by declaring the district created or the change made,” or the school board has approved it and filed it with 


the county superintendent.’ 


When the signers of a petition addressed to a board of education have withdrawn their names in due time, the withdrawal may 


not be revoked after an appeal has been taken to a court from the board of education's final decision.“ 
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2 Sullivan v. Joint Independent Consol. School Dist. No. 102 of Swift and Chippewa Counties, 251 Minn. 
378, 88 N.W.2d 1 (1958); State ex rel. Glenn v. Bennett, 156 Neb. 258, 55 N.W.2d 677 (1952); State ex rel. 
Larson v. Morrison, 155 Neb. 309, 51 N.W.2d 626 (1952). 





3 State ex rel. Weltmer v. Montrose Rural High School Dist., 169 Kan. 653, 219 P.2d 1071, 27 A.L.R.2d 599 
(1950). 
4 Beene v. County Bd. of Ed. of Columbia County, 217 Ark. 553, 231 S.W.2d 594 (1950). 
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A school district is a local administrative authority with fixed territorial limits, created by the legislature. ! It is a subordinate 
division of the state, exercising authority to effectuate the state's education goals,” or to act as the state's administrative arm in 


implementing the establishment of free schools. 


A school district's sole purpose is to administer the state system of public education;4 it is not organized for the purpose of 


profit or gain but solely for the public benefit. 
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1 Bopp v. Clark, 165 Iowa 697, 147 N.W. 172 (1914). 
Local school districts, as agents of the state, are responsible for implementation of educational programs 
and activities. Vergara v. State of California, 246 Cal. App. 4th 619, 209 Cal. Rptr. 3d 532, 336 Ed. Law 
Rep. 1023 (2d Dist. 2016), as modified, (May 3, 2016). 

2 Lobato v. State, 216 P.3d 29, 248 Ed. Law Rep. 891 (Colo. App. 2008), judgment rev'd on other grounds, 
218 P.3d 358, 249 Ed. Law Rep. 881 (Colo. 2009). 

3 Board of Educ. of Bremen High School Dist. No. 228 v. Mitchell, 387 Ill. App. 3d 117, 326 Ill. Dec. 509, 
899 N.E.2d 1160, 240 Ed. Law Rep. 789 (1st Dist. 2008). 

4 Hazlet v. Gaunt, 126 Colo. 385, 250 P.2d 188 (1952); Rogers v. Christina School Dist., 73 A.3d 1, 296 Ed. 


Law Rep. 1122 (Del. 2013); Kuhn v. Board of Ed. of City of Detroit, 175 Mich. 438, 141 N.W. 574 (1913); 
Baldwin v. Board of Educ. of City of Fargo, 76 N.D. 51, 33 N.W.2d 473 (1948). 
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5 Bright Local School Dist. Bd. of Edn. v. Hillsboro School Dist. Bd. of Edn., 122 Ohio App. 3d 546, 702 
N.E.2d 449, 130 Ed. Law Rep. 879 (4th Dist. Highland County 1997). 
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Varying terms have been used by the courts to describe the nature of school districts; sometimes they are referred to as 
corporations, | or bodies politic and corporate.” School districts have been held to have the corporate status of agents of the 
state for purposes of school administration.> School districts are considered municipal entities* or have been designated quasi 
corporations of a public character,> or public quasi-municipal corporations.° 

Without reference to their corporate aspect, some courts have held that school districts are political subdivisions of the state’ 


or a mere geographic subdivision of the state.® 


School districts have a separate identity and character distinguishable from that of a private corporation,” and from that of 


municipal corporations such as cities and towns. 10 A board of education is also a separate government entity from a county. 1 
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1 State ex rel. City of Missoula v. Holmes, 100 Mont. 256, 47 P.2d 624, 100 A.L.R. 581 (1935); New 
Caney Independent School Dist. Bd. of Trustees v. Burnham Autocountry, Inc., 960 S.W.2d 957 (Tex. App. 
Texarkana 1998) (local public corporation); Conn v. Middlebury Union High School Dist. No. 3, 162 Vt. 
498, 648 A.2d 1385, 95 Ed. Law Rep. 300 (1994) (municipal corporation). 

2 Board of Education of City of Chicago v. Upham, 357 Ill. 263, 191 N.E. 876, 94 A.L.R. 813 (1934); I. T. 
K. v. Mounds Public Schools, 2019 OK 59, 451 P.3d 125, 371 Ed. Law Rep. 609 (Okla. 2019). 
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Sato v. Orange County Department of Education, 861 F.3d 923, 344 Ed. Law Rep. 796 (9th Cir. 2017) (under 
California law). 

Doe v. Patrick, 2020 WL 529840 (N.D. N.Y. 2020). 

Dappen v. Weber, 106 Neb. 812, 187 N.W. 230 (1922); Bright Local School Dist. Bd. of Edn. v. Hillsboro 
School Dist. Bd. of Edn., 122 Ohio App. 3d 546, 702 N.E.2d 449, 130 Ed. Law Rep. 879 (4th Dist. Highland 
County 1997). 

Board of Educ. of Bremen High School Dist. No. 228 v. Mitchell, 387 Ill. App. 3d 117, 326 Ill. Dec. 509, 
899 N.E.2d 1160, 240 Ed. Law Rep. 789 (1st Dist. 2008) (and thus possess the same degree of power as a 
municipal corporation but lacks the same scope of political and legislative authority); Iverson v. Union Free 
High School Dist. of Towns of Springfield and Curran, 186 Wis. 342, 202 N.W. 788 (1925). 

Beeson v. Kiowa County School Dist. Re-1, 39 Colo. App. 174, 567 P.2d 801 (App. 1977); Dunbar Elec. 
Supply, Inc. v. School Bd. of Dade County, 690 So. 2d 1339, 117 Ed. Law Rep. 798 (Fla. 3d DCA 1997) (not 
part of the executive branch); Jones County Sch. Dist. v. Dept. of Revenue, 111 So. 3d 588, 292 Ed. Law 
Rep. 471 (Miss. 2013); State ex inf. McKittrick v. Whittle, 333 Mo. 705, 63 S.W.2d 100, 88 A.L.R. 1099 
(1933); Dappen v. Weber, 106 Neb. 812, 184 N.W. 952 (1921), affd, 106 Neb. 812, 187 N.W. 230 (1922). 

Rogers v. Christina School Dist., 73 A.3d 1, 296 Ed. Law Rep. 1122 (Del. 2013). 

Bright Local School Dist. Bd. of Edn. v. Hillsboro School Dist. Bd. of Edn., 122 Ohio App. 3d 546, 702 
N.E.2d 449, 130 Ed. Law Rep. 879 (4th Dist. Highland County 1997). 

State ex rel. City of Missoula v. Holmes, 100 Mont. 256, 47 P.2d 624, 100 A.L.R. 581 (1935); Bright Local 
School Dist. Bd. of Edn. v. Hillsboro School Dist. Bd. of Edn., 122 Ohio App. 3d 546, 702 N.E.2d 449, 130 
Ed. Law Rep. 879 (4th Dist. Highland County 1997). 

Madison Two Associates v. Pappas, 227 Ill. 2d 474, 318 Ill. Dec. 587, 884 N.E.2d 142 (2008). 
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While a school district has a very large degree of power over school affairs within its boundaries, | its powers are generally 
only those that are expressly conferred by the legislature or are implied as necessary to fulfilling the district's declared objects 


and purposes.” School districts derive their authority to act from the legislature? and a state legislature has complete control 
over a school district's powers." However, a school district may not act on behalf of the state nor may the state perform a task 


delegated to the school district unless statutorily authorized to do so.” 


School boards may be required to implement a state constitutional mandate to provide public schools,° but school districts' 
duties and powers are generally based on the relevant statutes and consist only of those imposed by statute or assumed by the 


district under authority conferred by statute.’ Under some statutes, their powers are subject to the rules adopted by a state board.’ 





Observation: 


Where a statute, which is the source of a school district's power, confers specific functions to a party, such functions may not be 


delegated to others.” 
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Villanueva v. Carere, 85 F.3d 481, 110 Ed. Law Rep. 38 (10th Cir. 1996) (applying Colorado law); Baldwin 
v. Board of Educ. of City of Fargo, 76 N.D. 51, 33 N.W.2d 473 (1948). 

The constitution and the legislature have ceded substantial discretionary control over education to local 
school districts. Physicians Committee for Responsible Medicine v. Los Angeles Unified School Dist., 43 
Cal. App. 5th 175, 256 Cal. Rptr. 3d 412, 373 Ed. Law Rep. 257 (4th Dist. 2019). 

Tarsitano ex rel. Township of High School Dist. 211 v. Board of Educ. of Tp. of High School Dist. 211, 
385 Ill. App. 3d 868, 324 Ill. Dec. 573, 896 N.E.2d 359, 238 Ed. Law Rep. 363 (1st Dist. 2008); Conn v. 
Middlebury Union High School Dist. No. 3, 162 Vt. 498, 648 A.2d 1385, 95 Ed. Law Rep. 300 (1994); 
Federal Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 P.3d 145, 271 Ed. Law Rep. 1131 (2011). 
Kilgore Independent School District v. Axberg, 572 S.W.3d 244, 366 Ed. Law Rep. 501 (Tex. App. 
Texarkana 2019), review denied, (Aug. 30, 2019). 

Service Employees Internat. Union v. Board of Trustees, 47 Cal. App. 4th 1661, 55 Cal. Rptr. 2d 484, 111 
Ed. Law Rep. 431 (6th Dist. 1996); Board of Educ. of Unified School Dist. No. 443, Ford County v. Kansas 
State Bd. of Educ., 266 Kan. 75, 966 P.2d 68, 130 Ed. Law Rep. 308 (1998); Conn v. Middlebury Union 
High School Dist. No. 3, 162 Vt. 498, 648 A.2d 1385, 95 Ed. Law Rep. 300 (1994). 

First Interstate Bank v. State of California, 197 Cal. App. 3d 627, 243 Cal. Rptr. 8 (1st Dist. 1987). 

East Baton Rouge Parish School Bd. v. Wilson, 992 So. 2d 537, 237 Ed. Law Rep. 970 (La. Ct. App. 1st 
Cir. 2008), writ denied, 997 So. 2d 560 (La. 2008). 

Batty v. Glendale Union High School Dist. No. 205, 221 Ariz. 592, 212 P.3d 930, 247 Ed. Law Rep. 456 
(Ct. App. Div. 1 2009); Antin v. Union High School Dist. No. 2 of Clatsop County, 130 Or. 461, 280 P. 664, 
66 A.L.R. 1271 (1929); Chambersburg Area School Dist. v. Com., Pennsylvania Labor Relations Bd., 60 
Pa. Commw. 29, 430 A.2d 740 (1981); Conn v. Middlebury Union High School Dist. No. 3, 162 Vt. 498, 
648 A.2d 1385, 95 Ed. Law Rep. 300 (1994). 

School districts may not give or loan any money or property unless expressly authorized by statute, local 
law, or resolution or pursuant to a contract term. Chenango Forks Cent. School Dist. v. New York State 
Public Employment Relations Bd., 21 N.Y.3d 255, 970 N.Y.S.2d 900, 993 N.E.2d 386, 295 Ed. Law Rep. 
1252 (2013). 

In re Gloria H., 410 Md. 562, 979 A.2d 710, 249 Ed. Law Rep. 247 (2009). 

Board rulemaking power, generally, see §§ 78 to 80. 

Federal Way School Dist. No. 210 v. Vinson, 172 Wash. 2d 756, 261 P.3d 145, 271 Ed. Law Rep. 1131 (2011). 
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A school district has the capacity to sue or be sued. ! 


A school district may be sued with regard to matters that are within the scope of its power and duties.” A school district that 


may be sued is not an "arm of the state" entitled to Eleventh Amendment immunity. 


Except when it is otherwise provided by statute, a corporate school organization must sue and be sued in its correct corporate 


name and not in the name of the members of the school board.* However, when a board of education is not considered a legal 
entity and has not been given the statutory authority to sue or be sued in its own name, only a suit against all of the individual 


members constituting the board is allowed.” 





Practice Tip: 


A public high school may not be a legal entity capable of being sued.° 
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CUMULATIVE SUPPLEMENT 


Cases: 


A school district must have standing to seek equitable relief, and it must allege an injury in fact to a cognizable legal interest 
and that the relief sought would remedy the injury. Independent School District # 52 of Oklahoma County v. Hofmeister, 2020 
OK 56, 473 P.3d 475 (Okla. 2020), as corrected, (July 1, 2020). 


[END OF SUPPLEMENT] 
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of Educ. of Rich Tp. High School Dist. 227, 2016 IL App (1st) 151795, 406 Ill. Dec. 79, 59 N.E.3d 857 
(App. Ct. Ist Dist. 2016); Board of Educ. of Unified School Dist. No. 443, Ford County v. Kansas State Bd. 
of Educ., 266 Kan. 75, 966 P.2d 68, 130 Ed. Law Rep. 308 (1998); A.A. Metcalf Moving & Storage Co., 
Inc. v. North St. Paul-Maplewood Oakdale Schools, 587 N.W.2d 311, 131 Ed. Law Rep. 504 (Minn. Ct. 
App. 1998); Hamilton Roofing Co. of Carlsbad, Inc. v. Carlsbad Mun. Schools Bd. of Educ., 123 N.M. 434, 
1997-NMCA-053, 941 P.2d 515, 120 Ed. Law Rep. 294 (Ct. App. 1997); Roslyn Union Free School Dist. v. 
Barkan, 100 A.D.3d 733, 954 N.Y.S.2d 151, 286 Ed. Law Rep. 1122 (2d Dep't 2012); Guilford County Bd. 
of Com'rs v. Trogdon, 124 N.C. App. 741, 478 S.E.2d 643, 114 Ed. Law Rep. 959 (1996); I. T. K. v. Mounds 
Public Schools, 2019 OK 59, 451 P.3d 125, 371 Ed. Law Rep. 609 (Okla. 2019); New Caney Independent 
School Dist. Bd. of Trustees v. Burnham Autocountry, Inc., 960 S.W.2d 957 (Tex. App. Texarkana 1998). 
Bessemer Bd. of Educ. v. Tucker, 999 So. 2d 957, 241 Ed. Law Rep. 970 (Ala. Civ. App. 2008) (breach of 
contract); Hall County School Dist. v. C. Robert Beals & Associates, Inc., 231 Ga. App. 492, 498 S.E.2d 72, 
125 Ed. Law Rep. 973 (1998); Courson ex rel. Courson v. Danville School Dist. No. 118, 301 IIL. App. 3d 
752, 235 Ill. Dec. 98, 704 N.E.2d 447, 131 Ed. Law Rep. 1073 (4th Dist. 1998); Board of Educ. of Unified 
School Dist. No. 443, Ford County v. Kansas State Bd. of Educ., 266 Kan. 75, 966 P.2d 68, 130 Ed. Law 
Rep. 308 (1998); Crider By and Through Crider v. Bayard City Schools, 250 Neb. 775, 553 N.W.2d 147, 
112 Ed. Law Rep. 1023 (1996). 

Scope of powers, see § 22. 

Bluitt v. Houston Independent School Dist., 236 F. Supp. 2d 703 (S.D. Tex. 2002) (a district is subject to 
claims for monetary and injunctive relief under 42 U.S.C.A. § 1983); Sato v. Orange County Department 
of Education, 861 F.3d 923, 344 Ed. Law Rep. 796 (9th Cir. 2017); Eason v. Clark County School Dist., 
303 F.3d 1137, 169 Ed. Law Rep. 116 (9th Cir. 2002); The Jefferson County Board of Education v. Bryan 
M., 133 F. Supp. 3d 1359, 328 Ed. Law Rep. 851 (N.D. Ala. 2015) (county Board of Education was not 
an arm of the state for purposes of Eleventh Amendment immunity from suit under the Individuals with 
Disabilities Education Act). 

Marting v. Groff, 82 Ohio L. Abs. 212, 162 N.E.2d 186 (Ct. App. 2d Dist. Fayette County 1959). 

Cook v. Colquitt County Bd. of Educ., 261 Ga. 841, 412 S.E.2d 828, 72 Ed. Law Rep. 425 (1992). 


§ 23. Power of school district to sue or be sued, 67B Am. Jur. 2d Schools § 23 


6 Guerriero v. Sewanhaka Cent. High School Dist., 150 A.D.3d 831, 55 N.Y.S.3d 85, 344 Ed. Law Rep. 488 
(2d Dep't 2017) (an action to recover damages for injuries that an infant student allegedly sustained when a 
classmate punched him in the face while the two boys were in a classroom). 
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Some jurisdictions have statutes that expressly authorize school districts or boards to employ counsel under certain conditions. ! 


The particular employment of counsel must be within the scope of this statutory power.” When express statutory authority has 
not been conferred but there is not an express statutory prohibition against employing counsel, a school district or board has the 


implied power to employ counsel when the particular purpose for which the counsel is employed is a "proper school purpose."* 
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Committee of Chicopee v. City of Chicopee, 412 Mass. 593, 590 N.E.2d 1158, 74 Ed. Law Rep. 289 (1992). 
2 Venter v. Board of Educ., 185 Md. App. 648, 972 A.2d 328, 245 Ed. Law Rep. 306 (2009) (statute requiring 
that the board provide counsel in a case brought against its agent did not apply to an action brought by a 
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former officer against the board); Bell v. Mansfield Independent School Dist., 133 Tex. 403, 129 S.W.2d 


629 (Comm'n App. 1939). 
Ward v. San Diego School Dist., 203 Cal. 712, 265 P. 821 (1928); Lindquist v. Abbett, 196 Minn. 233, 265 


N.W. 54 (1936); Stone v. School Dist. of City of Carbondale, 306 Pa. 541, 160 A. 221 (1932). 
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A contract to employ a lawyer is enforceable if the school board's implied power to do so is exercised in the proper manner 
under the particular circumstances, and the terms of the counsel's employment are proper.! When such an employment contract 
is found to be invalid, the school district or board may, under various circumstances, be held liable for the services rendered,” 
such as where the district or board has ratified the employment? or has received the benefit of the attorney's services.* However, 


there is authority to the contrary.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Neal v. Board of Education, 1935-NMSC-093, 40 N.M. 13, 52 P.2d 614 (1935). 
A contract with counsel made by a school district, for the purpose of preventing the district from being 
consolidated with another, was unenforceable, when a resolution of the board authorized the hiring of "a 
lawyer" but failed to state what lawyer was to be employed or what his or her fee should be. Bingham v. 
McGehee, 185 Ark. 707, 49 S.W.2d 358 (1932). 

2 Beers v. Lasher, 209 Iowa 1158, 229 N.W. 821 (1930); Doyle v. School Dist. No. 38, Noble County, 1911 
OK 333, 30 Okla. 81, 118 P. 386 (1911). 

3 Bingham v. McGehee, 185 Ark. 707, 49 S.W.2d 358 (1932). 

4 Teague Independent School Dist. v. Mason, 233 S.W.2d 176 (Tex. Civ. App. Waco 1950), writ refused n.r.e. 
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Some statutes designate a district, prosecuting, or city attorney, or like officer, as the official legal adviser for a school district or 


board, ! and thereby preclude the employment of other or private counsel.” However, there is authority that a statute designating 
the county attorney as the legal adviser to the school board does not preclude the school board from also hiring a private 


attorney to provide legal advice. Other statutes that designate an official legal adviser for a school district simply define the 
adviser's duties rather than require that school authorities utilize that adviser's services to the exclusion of other counsel under 


all circumstances.* 
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School districts generally have the power to make contracts! although a schools districts' power to contract, including contracts 
for employment, is only such as is conferred either expressly or by necessary implication.” School trustees, being agents of the 


district, may, within the limits of their powers, bind the district by contract.’ 


A statute requiring that contracts be signed by the school board president may only impose a ministerial duty and not preclude 


oral contracts from being enforceable.* 


When a school board contracts with a private party it becomes bound by more than just statutory law and must also abide by the 
terms of the contract.’ If the contract is not binding on the district for any reason, the district may still be liable on a quantum 
meruit basis,° or the contractor may be entitled to equitable relief.’ The district is not liable, however, if a director exceeded 


their authority.® Conversely, if there is a valid contract, the district is not liable under a theory of unjust enrichment.” 





Practice Tip: 


A political subdivision, such as a school district, can only act through its agents, but an agent cannot bind a principal to a contract 


with a third person unless the agent acts within the scope of the agent's authority, whether express, actual, implied, or apparent. 1° 
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Accordingly, one who contracts with a school district must, at their peril, know the extent of the power of the school district's 


officers in making the contract. |! 
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Ozarks Unlimited Resources Co-op., Inc. v. Daniels, 333 Ark. 214, 969 S.W.2d 169 (1998); Gilmore v. 
Bonner County School Dist. No. 82, 132 Idaho 257, 971 P.2d 323, 132 Ed. Law Rep. 197 (1999); Board of 
Educ. of Unified School Dist. No. 443, Ford County v. Kansas State Bd. of Educ., 266 Kan. 75, 966 P.2d 
68, 130 Ed. Law Rep. 308 (1998); A.A. Metcalf Moving & Storage Co., Inc. v. North St. Paul-Maplewood 
Oakdale Schools, 587 N.W.2d 311, 131 Ed. Law Rep. 504 (Minn. Ct. App. 1998); Hamilton Roofing Co. 
of Carlsbad, Inc. v. Carlsbad Mun. Schools Bd. of Educ., 123 N.M. 434, 1997-NMCA-053, 941 P.2d 515, 
120 Ed. Law Rep. 294 (Ct. App. 1997); Education Service Center of Oklahoma, Inc. v. Independent School 
Dist. I-1 Pottawatomie County, 1996 OK CIV APP 127, 932 P.2d 37, 116 Ed. Law Rep. 445 (Ct. App. Div. 
4 1996). 

School districts, as political subdivisions of the state, fall under the definition of "public agencies" 
for purposes of statutes permitting public agencies to enter into contracts with one another. Northeast 
Community School Dist. v. Easton Valley Community School Dist., 857 N.W.2d 488, 312 Ed. Law Rep. 
905 (Iowa 2014). 

Gilhaus v. Gardner Edgerton Unified School Dist. No. 231, 138 F. Supp. 3d 1228, 329 Ed. Law Rep. 808 
(D. Kan. 2015). 

Education Service Center of Oklahoma, Inc. v. Independent School Dist. I-1 Pottawatomie County, 1996 
OK CIV APP 127, 932 P.2d 37, 116 Ed. Law Rep. 445 (Ct. App. Div. 4 1996). 

Marsh Advantage America v. Orleans Parish School Bd., 995 So. 2d 53, 239 Ed. Law Rep. 308 (La. Ct. 
App. 4th Cir. 2008), writ denied, 998 So. 2d 103 (La. 2009). 

Oak Grove Marketplace, LLC v. Lamar County School District, 287 So. 3d 924, 374 Ed. Law Rep. 368 
(Miss. 2020). 

§ 31. 

Lobolito, Inc. v. North Pocono School Dist., 562 Pa. 380, 755 A.2d 1287, 146 Ed. Law Rep. 321 (2000) 
(while a contract implicating a government function, such as associated with building a school, is not binding 
on a subsequent school board, a contractor acting in reliance on it may have a claim based on promissory 
estoppel to recover out of pocket costs). 

State ex rel. Glisson v. Board of Public Instruction for Duval County, 98 Fla. 81, 123 So. 545 (1929); Albert 
Gallatin Area School Dist. v. Penn Transp. Services, Inc., 704 A.2d 184, 123 Ed. Law Rep. 252 (Pa. Commw. 
Ct. 1997) (contracts in excess of $100 must be approved by a vote of the school board). 

Clapp v. Goffstown School Dist., 159 N.H. 206, 977 A.2d 1021, 247 Ed. Law Rep. 746 (2009) (with regard 
to an employment contract and retirement benefits). 

Langford v. Wilkins, 101 F. Supp. 3d 809, 324 Ed. Law Rep. 302 (E.D. Ark. 2015) (under Arkansas law). 
Edison Learning, Inc. v. School Dist. of Philadelphia, 56 F. Supp. 3d 674, 316 Ed. Law Rep. 285 (E.D. Pa. 
2014) (under Pennsylvania law). 
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The general rules governing the legality of contracts apply with regard to the validity of contracts with school districts. ! 


The requirements of statutes on contracts by school districts and other local governments are mandatory, not directory, and a 


contract not so made is void.” 


Board members are required to comply with applicable conflict of interest statutes.” 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 A.A. Metcalf Moving & Storage Co., Inc. v. North St. Paul-Maplewood Oakdale Schools, 587 N.W.2d 311, 
131 Ed. Law Rep. 504 (Minn. Ct. App. 1998). 

Effect of illegality, see Am. Jur. 2d, Contracts §§ 216 to 322. 

2 Newsome v. Kansas City, Missouri School District, 520 S.W.3d 769, 345 Ed. Law Rep. 1136 (Mo. 2017) 
(unauthorized transacting by a school district violates the public policy reflected by the mandatory statutory 
contracting requirements for school districts). 

3 Kistler v. State Ethics Com'n, 958 A.2d 1092, 238 Ed. Law Rep. 326 (Pa. Commw. Ct. 2008), aff'd, 610 Pa. 
516, 22 A.3d 223, 269 Ed. Law Rep. 233 (2011). 

A construction company hired by a school district in two contracts, one for preconstruction services and 
one for the subsequent execution of the construction project, was not hired to engage in or advise on public 
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contracting on behalf of the school district, and, thus, the company's provision of preconstruction services 
did not violate a statute prohibiting public officials and employees from entering into contracts in which 
they had conflicts of interest; the district determined which construction firm to use prior to entering into the 
preconstruction services agreement, the district contracted with the company for preconstruction services in 
anticipation of the company itself completing the construction project, and the company did not participate 
in the selection of the construction firm or act in an official capacity on the district's behalf. California 
Taxpayers Action Network v. Taber Construction, Inc., 42 Cal. App. 5th 824, 255 Cal. Rptr. 3d 755, 372 Ed. 
Law Rep. 1004 (1st Dist. 2019), review denied, (Feb. 26, 2020). 
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A school district may subsequently ratify what it has the power to authorize in advance. ! 


A school board's acceptance and retention of benefits under an unauthorized contract may constitute ratification or at least 
strong evidence of ratification.” A superintendent acting in an official capacity may perform an act which binds the board upon 


its deemed or actual ratification by the board.” 
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1 Frank v. Board of Education of Jersey City, 90 N.J.L. 273, 100 A. 211 (N.J. Ct. Err. & App. 1917); Education 
Service Center of Oklahoma, Inc. v. Independent School Dist. I-1 Pottawatomie County, 1996 OK CIV APP 
127, 932 P.2d 37, 116 Ed. Law Rep. 445 (Ct. App. Div. 4 1996). 

2 Frank v. Board of Education of Jersey City, 90 N.J.L. 273, 100 A. 211 (N.J. Ct. Err. & App. 1917); Education 
Service Center of Oklahoma, Inc. v. Independent School Dist. I-1 Pottawatomie County, 1996 OK CIV APP 
127, 932 P.2d 37, 116 Ed. Law Rep. 445 (Ct. App. Div. 4 1996). 
A school board ratified a contract for construction management services, and thus the contract was valid and 
enforceable notwithstanding the alleged absence of board approval, where the board had made payments 
to the contractor on that contract and the school district had referred to the contractor as its construction 
manager in numerous publications regarding the district's efforts to renovate schools. East Hampton Union 
Free School Dist. v. Sandpebble Builders, Inc., 90 A.D.3d 815, 935 N.Y.S.2d 139, 274 Ed. Law Rep. 661 
(2d Dep't 2011). 


WESTLAW 


§ 29. Ratification of unauthorized school district contract, 67B Am. Jur. 2d Schools § 29 


3 I. T. K. v. Mounds Public Schools, 2019 OK 59, 451 P.3d 125, 371 Ed. Law Rep. 609 (Okla. 2019). 
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A school district, having the power to sue,! may bring an action on a contract that is within its express or implied power to 
execute.” 
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1 § 23. 

2 Brushton-Moira Cent. School Dist. v. Fred H. Thomas Associates, P.C., 91 N.Y.2d 256, 669 N.Y.S.2d 520, 
692 N.E.2d 551, 124 Ed. Law Rep. 1016 (1998). 
Power to contract, generally, see § 27. 
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When a school district enters into contracts without complying with the jurisdictional requisites prescribing the only method 


by which a valid contract may be made, the contract is void, and recovery on a quantum meruit basis is denied.! Specifically, 
no contract is binding upon a board of education unless it acts as a body to make or authorize a contract at a regular or special 


meeting.” For instance, a contract that is not made in accordance with an applicable statute does not result in the district waiving 
its immunity from suit, thereby barring recovery.” When the contract is tainted with some illegality, it is void and all recovery 
is denied.* However, it is sometimes held that when a contract with a school board is declared invalid, the contractor may be 


compensated for reasonable expenses incurred under it? 
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Footnotes 

1 Reams v. Cooley, 171 Cal. 150, 152 P. 293 (1915); Hazleton Area School Dist. v. Krasnoff, 672 A.2d 858, 
107 Ed. Law Rep. 886 (Pa. Commw. Ct. 1996) (failure to obtain the required majority vote of the school 
board). 

2 Toledo City School Dist. Bd. of Edn. v. Toledo Fedn. of Teachers, AFT Local 250, 2016-Ohio-7807, 76 


N.E.3d 629, 344 Ed. Law Rep. 502 (Ohio Ct. App. 6th Dist. Lucas County 2016). 

Contracts between a public school district board of education and contractors to remediate and repair a fire 
damaged school were void ab initio, where the board of education never took the required vote on either 
intended contract, and neither contract was subjected to the required bidding process. Restore Construction 
Company, Inc. v. Board of Education of Proviso Township High Schools District 209, 2019 IL App (1st) 
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181580, 433 Ill. Dec. 723, 133 N.E.3d 71, 370 Ed. Law Rep. 1106 (App. Ct. 1st Dist. 2019), appeal allowed, 
433 Ill. Dec. 459, 132 N.E.3d 297 (Il. 2019) and judgment aff'd, 2020 IL 125133, 2020 WL 1880809 (IIl. 


2020). 

3 Learners Online, Inc. v. Dallas Independent School Dist., 333 S.W.3d 636, 265 Ed. Law Rep. 803 (Tex. 
App. Dallas 2009). 

4 Avon Elec. Supplies, Inc. v. Christ Gatzonis Elec. Contractors, Inc., 235 A.D.2d 380, 652 N.Y.S.2d 72 (2d 


Dep't 1997) (if criminal charges relating to the contractor's contract with the school are sustained, the school 
may rescind the contract and not be liable for any work performed). 

5 Hamilton Roofing Co. of Carlsbad, Inc. v. Carlsbad Mun. Schools Bd. of Educ., 123 N.M. 434, 1997- 
NMCA-053, 941 P.2d 515, 120 Ed. Law Rep. 294 (Ct. App. 1997). 
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The personal contractual liability of school officers is controlled by the rules of law governing public officers in general.! School 
officers acting in good faith are generally not individually liable on contracts made by them in excess of their authority unless a 


contrary intent is clearly expressed by law.” Contract claims may only be made against the board of education.’ Another view 
is since a school board member is not individually liable for official acts, when sued for breach of contract, the board of trustees 


represents the school district, and a judgment taken against the trustees may be enforced against the district. 
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1 Contract liability of public officers, generally, see Am. Jur. 2d, Public Officers and Employees § 330. 

2 First Nat. Bank v. Filer, 107 Fla. 526, 145 So. 204, 87 A.L.R. 267 (1933); Kenmare School Dist. No. 28, 
Ward County, v. Cole, 36 N.D. 32, 161 N.W. 542 (1917). 
School district employees did not sign a contract with a vendor who designed and produced customized t- 
shirts for the district, and thus could not be held liable for breach of contract. Smith v. Houston Independent 
School District, 229 F. Supp. 3d 571, 344 Ed. Law Rep. 1006 (S.D. Tex. 2017), judgment entered, 2017 
WL 238263 (S.D. Tex. 2017). 

3 Leang v. Jersey City Bd. of Educ., 399 N.J. Super. 329, 944 A.2d 675, 230 Ed. Law Rep. 674 (App. Div. 
2008), judgment aff'd in part, rev'd in part on other grounds, 198 N.J. 557, 969 A.2d 1097 (2009). 

4 New Caney Independent School Dist. Bd. of Trustees v. Burnham Autocountry, Inc., 960 S.W.2d 957 (Tex. 


App. Texarkana 1998). 
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Forms 


Am. Jur. Legal Forms 2d §§ 229:2 to 229:10 (Creation, alteration, operation, and dissolution of school districts) 





The creation, enlargement, consolidation, alteration, and dissolution of school districts are legislative functions.! As a general 
tule, few, if any, restrictions are placed on the legislative power in school affairs by state constitutions; therefore, the legislature 


has almost unlimited power to abolish, divide, or alter school districts. 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Laidlaw Waste Systems, Inc. v. Bay Cities Services, Inc., 43 Cal. App. 4th 630, 50 Cal. Rptr. 2d 824, 107 
Ed. Law Rep. 906 (4th Dist. 1996); Exira Community School Dist. v. State, 512 N.W.2d 787, 89 Ed. Law 
Rep. 965 (Iowa 1994); Youngstown City School District Board of Education v. State, 2018-Ohio-2532, 104 
N.E.3d 1060, 357 Ed. Law Rep. 718 (Ohio Ct. App. 10th Dist. Franklin County 2018), appeal allowed, 
153 Ohio St. 3d 1503, 2018-Ohio-4285, 2018 WL 5295030 (2018) and judgment aff'd, 2020-Ohio-2903, 
2020 WL 2461716 (Ohio 2020) (the General Assembly has the power to provide for the creation of school 


WESTLAW 


§ 33. Legislative authority of school districts, 67B Am. Jur. 2d Schools § 33 


districts, for changes and modifications thereof); Edgewood Independent School Dist. v. Meno, 917 S.W.2d 
717, 108 Ed. Law Rep. 1310 (Tex. 1995), as modified, (Feb. 16, 1995); School Dist. of Waukesha v. School 
Dist. Boundary Appeal Bd., 201 Wis. 2d 109, 548 N.W.2d 122, 109 Ed. Law Rep. 967 (Ct. App. 1996). 

2 Laidlaw Waste Systems, Inc. v. Bay Cities Services, Inc., 43 Cal. App. 4th 630, 50 Cal. Rptr. 2d 824, 107 
Ed. Law Rep. 906 (4th Dist. 1996); Spaulding v. Illinois Community College Bd., 64 Ill. 2d 449, 1 Ill. Dec. 
213, 356 N.E.2d 339 (1976); Exira Community School Dist. v. State, 512 N.W.2d 787, 89 Ed. Law Rep. 
965 (Iowa 1994); Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 
(Tex. 1995), as modified, (Feb. 16, 1995). 
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A legislature may delegate its authority to create, enlarge, consolidate, alter, or dissolve school districts.! The power to change 
boundaries may be conferred by the legislature on administrative agencies,” cities or towns,” local school boards,* or county 


boards or officers,” a state superintendent of schools,° or a state board of education.’ However, a legislature is prohibited by 
the Establishment Clause from delegating its discretionary authority with regard to public school districts to a group defined 


by its character as a religious community.® 


Observation: 


Where the legislature delegates the local functioning of the school system to local boards, districts, or municipalities, it does so, 
9 


always, with its constitutional power and responsibility for ultimate control for the common welfare in reserve. 
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2d 546, 91 Ed. Law Rep. 810 (1994) (statute carved a school district for the territory of a religious enclave 
out of the territory previously served by a public school district so that it could operate a school for students 
with special needs). 

American Indian Model Schools v. Oakland Unified School Dist., 227 Cal. App. 4th 258, 173 Cal. Rptr. 3d 
544, 305 Ed. Law Rep. 967 (1st Dist. 2014). 
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Except when regulated by a state constitution or statute, the consent of particular districts, or of the inhabitants of those districts, 
is not a prerequisite to changing boundaries, dissolution, or division of school districts.! Whether such consent should be 


required before a reorganization is effected is a question of legislative policy.” When the statutes pertaining to the consolidation 
of school districts or of a part of unorganized territory with an existing district do not provide for a referendum by the residents 


of the district or the unorganized territory, there is not a right to such a referendum. 
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Footnotes 
1 Spivey v. State of Ohio, 999 F. Supp. 987, 126 Ed. Law Rep. 897 (N.D. Ohio 1998); Edgewood Independent 
School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), as modified, (Feb. 16, 1995). 
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2 Hazlet v. Gaunt, 126 Colo. 385, 250 P.2d 188 (1952); School Dist. No. 68, Yamhill County v. Hoskins, 194 
Or. 301, 240 P.2d 949 (1952) (overruled on other grounds by, Meury v. Jarrell, 269 Or. 606, 525 P.2d 1286 
(1974)). 
3 Lego v. Rolfe, 268 Minn. 483, 129 N.W.2d 811 (1964). 
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When the power to change school district boundaries is delegated by the legislature to local boards, officers, or administrative 
agencies, | the boards or officers still retain discretion, under most statutes, to determine whether the proposed alteration is in the 


best interests of the districts concerned and may act accordingly.” Some statutes, however, contain wording that is interpreted as 
making a change of boundaries mandatory when the law has been followed in all respects and the authority to make the change 


exists.> Under other statutes, whether the boards or officers have discretion to change district boundaries depends on whether 


a majority of the district's electors have petitioned for the change.* 


When making a particular boundary change is a matter of discretion, that decision is generally final and will not be disturbed 
by the courts unless that action is based on an erroneous theory of law; is against the weight of the evidence; or is so arbitrary, 


capricious, fraudulent, or grossly unjust as to constitute an abuse of discretion.” 
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Footnotes 
1 § 34. 
2 In re Petition for Authorization to Conduct a Referendum on the Dissolution of Union County Regional 


High School Dist. No. 1, 298 N.J. Super. 1, 688 A.2d 1082, 116 Ed. Law Rep. 320 (App. Div. 1997); 
Cincinnati City School Dist. v. State Bd. of Edn., 113 Ohio App. 3d 305, 680 N.E.2d 1061, 119 Ed. Law Rep. 
239 (10th Dist. Franklin County 1996); Washington Township Independent School District v. Pennsylvania 
State Board of Education, 153 A.3d 1177, 340 Ed. Law Rep. 970 (Pa. Commw. Ct. 2017) (the Secretary 
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of Education exercises discretion to determine whether a proposed transfer has merit from an educational 
standpoint); McComas v. Board of Educ. of Fayette County, 197 W. Va. 188, 475 S.E.2d 280 (1996) (school 
board's authority to close or consolidate schools); School Dist. of Waukesha v. School Dist. Boundary Appeal 
Bd., 201 Wis. 2d 109, 548 N.W.2d 122, 109 Ed. Law Rep. 967 (Ct. App. 1996). 

State ex rel. Goetz v. Lundak, 199 Neb. 585, 260 N.W.2d 589 (1977); State ex rel. Misamore v. Hancock 
County Bd. of Ed., 135 Ohio St. 394, 14 Ohio Op. 259, 21 N.E.2d 99 (1939); Wall v. State ex rel. McConnell, 
1940 OK 307, 187 Okla. 497, 103 P.2d 925 (1940). 

State ex rel. Weltmer v. Montrose Rural High School Dist., 169 Kan. 653, 219 P.2d 1071, 27 A.L.R.2d 599 
(1950); State ex rel. Whartenby v. Board of Education of Perry County, 122 Ohio St. 463, 8 Ohio L. Abs. 
387, 172 N.E. 285 (1930). 

Petition, generally, see § 45. 

In re Petition for Authorization to Conduct a Referendum on the Dissolution of Union County Regional High 
School Dist. No. 1, 298 N.J. Super. 1, 688 A.2d 1082, 116 Ed. Law Rep. 320 (App. Div. 1997); Schaefer v. 
Tea Area School Dist. 41-5, 2015 SD 87, 871 N.W.2d 838, 324 Ed. Law Rep. 1069 (S.D. 2015); McComas 
v. Board of Educ. of Fayette County, 197 W. Va. 188, 475 S.E.2d 280 (1996); Stockbridge School Dist. v. 
Department of Public Instruction School Dist. Boundary Appeal Bd., 202 Wis. 2d 214, 550 N.W.2d 96, 110 
Ed. Law Rep. 847 (1996); Marathon Oil Co. v. Welch, 379 P.2d 832 (Wyo. 1963). 
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Am. Jur. Pleading and Practice Forms, Schools § 8 (Complaint, petition, or declaration—Allegation—Insufficiency of 
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A regulation requiring that a board consider the ultimate good of the pupils concerned when considering a request to transfer 
territory from one school district to another supports a wide-ranging inquiry, which is not limited to considering how present 


students, as opposed to future ones, are affected, and various factors must be balanced. ! 





Observation: 


When a Secretary of Education exercises discretion to determine whether a proposed transfer of territory has merit from an 
educational standpoint, the Secretary must be guided by the policy choices made by the legislature and not by the Secretary's own 


personal sense of what constitutes good education policy.” 
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po 


Economic factors, in conjunction with other relevant factors, are a valid consideration for a school board in ruling on a petition for 
a minor boundary change.” An official may be required to consider the detrimental financial impact on the district relinquishing 
territory.* Also, the fact that a district's boundaries were extended to enlarge a source of taxes does not invalidate the extension, 
and taxpayers in that territory are not exempted from paying taxes because they might not send students to the district's schools.” 


The amount of land involved may also be considered.° 


Practice Tip: 


When a Board of Public School Education receives testimony and documentary evidence concerning the factors listed in a statute 


governing annexation of property from one school district to another, it must consider and make specific findings with reference 


to every one of those factors to which the testimony or documentary evidence was directed.’ 





Some statutes require that the boundaries result in districts of contiguous territory.® 
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Footnotes 

1 Bartchy v. State Bd. of Edn., 120 Ohio St. 3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, 239 Ed. Law Rep. 
272 (2008). 

2 Washington Township Independent School District v. Pennsylvania State Board of Education, 153 A.3d 
1177, 340 Ed. Law Rep. 970 (Pa. Commw. Ct. 2017). 

3 Schaefer v. Tea Area School Dist. 41-5, 2015 SD 87, 871 N.W.2d 838, 324 Ed. Law Rep. 1069 (S.D. 2015). 

4 In re Authorization to Conduct Referendum on Withdrawal of Borough of Oradell from River Dell Regional 
School Dist., 406 N.J. Super. 198, 967 A.2d 341, 243 Ed. Law Rep. 369 (App. Div. 2009) (debt burden); 
Bartchy v. State Bd. of Edn., 120 Ohio St. 3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, 239 Ed. Law Rep. 
272 (2008). 
Forest Oil Corp. v. Davis, 396 P.2d 832 (Wyo. 1964). 

6 In re Lewis & Clark Public School Dist. #161 of Ward, 2016 ND 41, 876 N.W.2d 40, 327 Ed. Law Rep. 945 
(N.D. 2016) (in denying a landowners' petition for the annexation of land from one school district to another). 

7 In re Lewis & Clark Public School Dist. #161 of Ward, 2016 ND 41, 876 N.W.2d 40, 327 Ed. Law Rep. 
945 (N.D. 2016). 

8 Koch v. Cedar County Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464, 240 Ed. Law Rep. 908 (2009) (all 


petitions could be considered together to find that the requirement was met). 
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A state statute requiring that school districts with fewer than a specified number of students be annexed by another district was 
rationally related to advancing a legitimate governmental interest in consolidating school districts to achieve economies of scale 


and other efficiencies, as required to withstand equal protection and substantive due process challenges.! 


Statutes relating to the creation of a recovery school district (RSD) did not violate a state constitutional provision that the 
legislature shall create parish school boards and provide for the election of their members, even assuming that the RSD operated 
and functioned as a statewide school board, as the constitution, while requiring that the legislature create parish school boards, 


did not prohibit the legislature from creating other school boards.” 
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Footnotes 
J Friends of Lake View School District Incorporation No. 25 of Phillips County v. Beebe, 578 F.3d 753, 248 
Ed. Law Rep. 86 (8th Cir. 2009). 
2 Triplett v. Board of Elementary and Secondary Educ., 21 So. 3d 401, 250 Ed. Law Rep. 1157 (La. Ct. App. 
Ist Cir. 2009). 
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A legislature generally has the power to legalize the attempted organization of a school district. ! 


There is a conflict of opinion whether a curative statute validating the organization of a school district may be applied when 
its attempted organization has been declared invalid by judicial decision as some authority holds that curative legislation as 


applied to such a district annuls or impairs the final judgment and is therefore not permissible.” However, such statutes have 
also been held constitutional,” at least if a question of special damages or costs is not involved.* Even where they are found to 


be constitutional, these statutes may not take away any private right vested by a judgment.’ 
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Footnotes 

1 Hodges v. Snyder, 261 U.S. 600, 43 S. Ct. 435, 67 L. Ed. 819 (1923); Peavey v. Nickerson, 158 Me. 400, 
185 A.2d 309 (1962); Smith v. Lexington School Dist. No. 1, 219 S.C. 191, 64 S.E.2d 534 (1951). 
People ex rel. Lafferty v. Owen, 286 Ill. 638, 122 N.E. 132, 3 A.L.R. 447 (1919). 
North Common School Dist. v. Live Oak County Bd. of School Trustees, 145 Tex. 251, 199 S.W.2d 764 
(1946). 

4 Hodges v. Snyder, 261 U.S. 600, 43 S. Ct. 435, 67 L. Ed. 819 (1923). 

5 Hodges v. Snyder, 261 U.S. 600, 43 S. Ct. 435, 67 L. Ed. 819 (1923). 
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The acquisition by the United States of land situated within a school district for military purposes does not detach the territory 
from the district.! 
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Footnotes 
i! Harmony Grove School Dist. No. 1 v. Camden School Dist. No. 35, 227 Ark. 902, 302 S.W.2d 281 (1957); 
Hufford v. Herrold, 189 Iowa 853, 179 N.W. 53 (1920); DuPont-Fort Lewis School Dist. No. 7, Pierce 
County v. Clover Park School Dist. No. 400, Pierce County, 65 Wash. 2d 342, 396 P.2d 979 (1964). 
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When two or more districts are consolidated or "unionized," the resulting district is commonly regarded as a new, single district, 
distinct from its original component parts. | One district is dissolved and its territory is added to the annexing district, which 
survives.” The repeal of a statute consolidating school districts by referendum does not have retroactive effect and does not 


revive a former school district, which has merged with another district, as a separate legal entity.” 
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Footnotes 

1 Loy v. Bean, 217 Ark. 684, 232 S.W.2d 986 (1950); Swanton Local School Dist. Library v. Budget 
Commission of Lucas County, 55 Ohio St. 2d 41, 9 Ohio Op. 3d 57, 378 N.E.2d 139 (1978). 

2 Matter of Cuba-Rushford Cent. School Dist.(Rushford Faculty Ass'n, Betsy Orlando, President), 182 A.D.2d 
127, 585 N.Y.S.2d 913, 76 Ed. Law Rep. 517 (4th Dep't 1992). 

3 Haskell v. Madison County School Dist. No. 0001, 17 Neb. App. 669, 771 N.W.2d 156, 247 Ed. Law Rep. 
937 (2009) (based on an interpretation of a state's constitutional provisions on referenda). 
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Statutes may expressly provide for the adjustment of property rights when the boundaries of a school district are altered.! A 
legislature may provide for the division of the property and the apportionment of the debts when a portion of the territory and 


property of one district is transferred to the jurisdiction of another.” Such a statute does not deprive the school district of its 


property without due process of law because the transferred property is held in trust for the state.” 


In proceedings based on a petition for the formation of an independent school district, it has been held that once the Secretary 
of Education has found educational merit, it is a trial court that must determine the amount, if any, of the indebtedness and 
obligations of the school district, from whose territory such independent district is taken, that the independent school district 
will assume and pay, and, a statement prorating the state subsidies payable between or among the losing district or districts 


and the receiving district. 





Practice Tip: 


The losing school district in a school territory transfer proceeding, as the party seeking benefits from a trial court's decision directing 
the winning school district to pay a portion of the losing school district's indebtedness and obligations, bears the burden of proving 


the existence and amount, if any, of the indebtedness and obligations that the winning district should assume and pay. 
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In the absence of constitutional restrictions or express statutory provisions, a legislature may alter existing school districts 
without making any provision for the apportionment of their debts or adjusting the equities between the districts and may take 


the school facilities in one district and transfer them to another district without requiring compensation.° 
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Footnotes 


I 
2 
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Las Animas County High School Dist. v. Raye, 144 Colo. 367, 356 P.2d 237 (1960). 

Nesbitt v. Gettys, 219 S.C. 221, 64 S.E.2d 651 (1951); Lund v. Schrader, 492 P.2d 202 (Wyo. 1971). 
Attorney General of State of Michigan v. Lowrey, 199 U.S. 233, 26 S. Ct. 27, 50 L. Ed. 167 (1905); Vestal 
v. Pickering, 125 Or. 553, 267 P. 821 (1928); Nesbitt v. Gettys, 219 S.C. 221, 64 S.E.2d 651 (1951). 

In re Petition for Formation of Independent School District Consisting of Borough of Highspire, 2020 WL 
982015 (Pa. Commw. Ct. 2020). 

Petitions, generally, see § 45. 

Porter Tp. Initiative v. East Stroudsburg Area School Dist., 44 A.3d 1201, 280 Ed. Law Rep. 939 (Pa. 
Commw. Ct. 2012). 

County School Bd. of Alleghany County v. School Bd. of City of Covington, 197 Va. 845, 91 S.E.2d 654 
(1956). 
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When an entire district has been consolidated, merged, or annexed, the legislature has plenary power to provide for the 
apportionment of the assets and liabilities of the school districts involved. l Itis frequently held that the property of the constituent 
or annexed districts passes to the consolidated district. Similarly, a statute may require that property of a dissolved school 


district that has not otherwise been disposed vests in a cooperative school district that assumed the dissolved district's functions. 


In the absence of an express provision, when districts are consolidated or merged, the new or enlarged district becomes liable 
for the existing indebtedness of its constituent districts, either by virtue of a statute, or because the new district, having acquired 


the property of the constituent districts, is burdened with their liabilities.“ 





Observation: 


The principle that when a city or county merges with another the consolidation does not alter any liabilities in effect at the time 
of the election applies to school districts because a school district is a political subdivision of a state, just as a city or county is 


a political subdivision of a state.” 
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The consolidation of districts is not consummated until the order of consolidation is entered, and a district is not divested of title 


to its property until the order of consolidation is made.° The mere filing of a petition for consolidation does not itself preclude a 


district school board from selling or otherwise disposing of the property of the district, so that it can properly function; however, 


a school district does not have the right, pending consolidation proceedings, to liquidate its indebtedness by disposing of assets 


at the expense of another district.’ 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 
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School Dist. No. 9 of Tillamook County v. Maxwell, 189 Or. 317, 219 P.2d 155 (1950); Lund v. Schrader, 
492 P.2d 202 (Wyo. 1971). 

Spear v. Board of Educ. of North Shore School Dist. No. 112, 291 Ill. App. 3d 117, 225 Ill. Dec. 274, 683 
N.E.2d 218, 120 Ed. Law Rep. 759 (2d Dist. 1997); Rapp v. Bethel-Tate Consol. School Dist., Clermont 
County, 58 Ohio App. 126, 10 Ohio Op. 306, 26 Ohio L. Abs. 46, 16 N.E.2d 224 (1st Dist. Clermont County 
1937); School Dist. No. 9 of Tillamook County v. Maxwell, 189 Or. 317, 219 P.2d 155 (1950). 

In re Beauregard, 151 N.H. 445, 859 A.2d 1153, 193 Ed. Law Rep. 266 (2004). 

Spear v. Board of Educ. of North Shore School Dist. No. 112, 291 Ill. App. 3d 117, 225 Ill. Dec. 274, 683 
N.E.2d 218, 120 Ed. Law Rep. 759 (2d Dist. 1997); School Bd. of Consol. Dist. No. 36, Stephens County 
v. Edwards, 1939 OK 126, 184 Okla. 384, 87 P.2d 962, 121 A.L.R. 820 (1939); Robertson v. Town of 
Englewood, 174 Tenn. 92, 123 S.W.2d 1090 (1939). 

Northeast Community School Dist. v. Easton Valley Community School Dist., 857 N.W.2d 488, 312 Ed. 
Law Rep. 905 (Iowa 2014). 

School Dist. No. 9 of Tillamook County v. Maxwell, 189 Or. 317, 219 P.2d 155 (1950). 

School Dist. No. 9 of Tillamook County v. Maxwell, 189 Or. 317, 219 P.2d 155 (1950). 

Petitions, generally, see § 45. 
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§ 44. Procedure for authorizing alteration of school district, generally; action by vote or board 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Education#jem52(1), 52(2), 53 


Forms 


Am. Jur. Pleading and Practice Forms, Schools § 2 (Petition or application—To invalidate formation of cooperative school 
district—Invalidity of meetings) 

Am. Jur. Pleading and Practice Forms, Schools § 3 (Petition or application—To review school board's order establishing 
consolidated school district) 

Am. Jur. Pleading and Practice Forms, Schools § 7 (Complaint, petition, or declaration—By existing school district—To 
enjoin election to establish new school district—Failure to follow correct procedure) 





Statutes prescribing the procedure for the organization of school districts are liberally construed, and the courts will go no 


further than to see that the methods pursued are in substantial accord with the statutory requirements. ! 





Observation: 
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Where the General Assembly has provided methods by which changes in school districts may be made, no citizen has a vested or 
contractual right to the continuation of such methods, and if a particular method is abolished or changed by legislative enactment 


there can be no basis for a claim that a contractual or vested right is impaired.” 





Some jurisdictions permit changes in the boundary lines of contiguous school districts, or the consolidation of districts, by the 


concurrent action of the respective boards of education, or by a vote of the electors in the respective districts. Others may allow 
for the transfer of territory not comprising an entire school district, either by the agreement of the two school districts involved 


or on the request of one of the districts and approval of the state board of education.* Some statutes authorize certain boards to 


allow the transfer of certain property from one school district to another at the owner's request. 


Equal protection and due process rights are not violated by a provision for the reorganization of a school district on a majority 
vote of the electors in the proposed new district, even though the reorganization might not be desired by the electors of one 


or more of the included districts.° 


Practice Tip: 


Statutes may govern what party must bear the cost of a school election.’ 
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Footnotes 

1 Zilske v. Albers, 238 Iowa 1050, 29 N.W.2d 189 (1947). 

2 Youngstown City School District Board of Education v. State, 2018-Ohio-2532, 104 N.E.3d 1060, 357 Ed. 
Law Rep. 718 (Ohio Ct. App. 10th Dist. Franklin County 2018), appeal allowed, 153 Ohio St. 3d 1503, 
2018-Ohio-4285, 2018 WL 5295030 (2018) and judgment aff'd, 2020-Ohio-2903, 2020 WL 2461716 (Ohio 
2020). 

Legislative authority, generally, see § 33. 
3 Genoa Central School Dist. No. 1 v. Board of Ed. of Miller County, 263 Ark. 393, 565 S.W.2d 129 (1978); 


Peterson v. Independent School Dist. of Broad Horn, Warren County, 227 Iowa 110, 287 N.W. 275 (1939). 
Delegation of authority to boards, generally, see § 34. 

A plan to build a consolidated elementary school within a school district, resulting in the elimination 
of elementary schools in two towns, constituted an amendment to the regional school plan requiring a 
referendum, which required a majority vote in each of the three member towns. Regional School Dist. No. 
12 v. Town of Bridgewater, 292 Conn. 784, 974 A.2d 709, 246 Ed. Law Rep. 856 (2009). 
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When an area education agency (AEA) considers whether to place a proposed merger on the ballot for voters 
to consider, it is acting in a legislative capacity, not a judicial capacity. East Cent. Community School Dist. 
v. Mississippi Bend Area Educ. Agency, 813 N.W.2d 741, 279 Ed. Law Rep. 1217 (Iowa 2012). 

Village residents were not entitled to an order compelling a local school board to recertify a transfer proposal 
to the elections board and specify that the proposal should be placed on the March ballot, rather than the 
November ballot, as indicated in the board's certification of the proposal; the statute required a school board 
only to specify the date of the election in its certification if the proposal was to be placed on a ballot at 
a special election, the proposal at issue was not being placed on a special election ballot, and thus the 
certification's reference to the November election was inconsequential and had no binding effect. State ex 
rel. Dunn v. Plain Local School District Board of Education, 2020-Ohio-339, 2020 WL 525160 (Ohio 2020). 
Bartchy v. State Bd. of Edn., 120 Ohio St. 3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, 239 Ed. Law Rep. 
272 (2008). 

Koch v. Cedar County Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464, 240 Ed. Law Rep. 908 (2009). 
Penn School Dist. No. 7 v. Board of Ed. of Lewis-Cass Intermediate School Dist. of Cass County, 14 Mich. 
App. 109, 165 N.W.2d 464 (1968). 

In re December 9, 2014 Special School Election, 439 N.J. Super. 416, 109 A.3d 670, 315 Ed. Law Rep. 421 
(App. Div. 2015) (a limited purpose regional school district, rather than the municipality that initiated the 
request to withdraw from the district, was required to bear the cost of the special school election to determine 
the municipality's proposed withdrawal). 
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a. Authorizing Alteration of District 


§ 45. Petition to change school district boundaries, 
generally; persons authorized to bring; signatures 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Educationijiem52(3) 





Constitutions and statutes commonly provide for a change of school district boundaries on the petition of the residents, citizens, 
taxable inhabitants, or voters of school districts.! The filing of a petition may be required before a board obtains jurisdiction 


to transfer tracts of land from one school district to another.” 


An error in the legal descriptions of the petitioning owners' real estate does not invalidate a petition to alter a school district 


boundary where it is clear from a reading of the entire petition what land is intended.” 





Practice Tip: 


A petition to establish independent school district enjoys a rebuttable presumption that the signatures on the petition represent a 


majority of the taxable inhabitants, and the challenger has the burden to establish otherwise.* 
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po 
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Footnotes 
1 


Jackson v. Cook County Regional Bd. of School Trustees, 282 Ill. App. 3d 191, 217 Ill. Dec. 759, 667 N.E.2d 
1335, 112 Ed. Law Rep. 365 (1st Dist. 1996); State ex rel. Fick v. Miller, 255 Neb. 387, 584 N.W.2d 809, 
129 Ed. Law Rep. 800 (1998); In re Petition for Authorization to Conduct a Referendum on the Dissolution 
of Union County Regional High School Dist. No. 1, 298 N.J. Super. 1, 688 A.2d 1082, 116 Ed. Law Rep. 
320 (App. Div. 1997); Matter of Annexation of a Part of Unity Public School Dist. No. 80 of Nelson and 
Grand Forks Counties to Larimore Public School Dist. No. 44 of Grand Forks and Nelson Counties, 540 
N.W.2d 393, 105 Ed. Law Rep. 280 (N.D. 1995); Macy v. Oklahoma City School Dist. No. 89, 1998 OK 
58, 961 P.2d 804, 128 Ed. Law Rep. 893 (Okla. 1998); In re Independent School Dist. for Property Situate 
in Jefferson Tp., 74 A.3d 389, 296 Ed. Law Rep. 1212 (Pa. Commw. Ct. 2013) ("taxable inhabitants" are 
those whose names appear on tax assessors' list as persons who can be lawfully taxed); Stockbridge School 
Dist. v. Department of Public Instruction School Dist. Boundary Appeal Bd., 202 Wis. 2d 214, 550 N.W.2d 
96, 110 Ed. Law Rep. 847 (1996). 

Koch v. Cedar County Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464, 240 Ed. Law Rep. 908 (2009). 
Koch v. Cedar County Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464, 240 Ed. Law Rep. 908 (2009). 

In re Independent School Dist. for Property Situate in Jefferson Tp., 74 A.3d 389, 296 Ed. Law Rep. 1212 
(Pa. Commw. Ct. 2013). 

Particular signatures submitted by residents in support of a petition for detachment from school districts 
did not substantially comply with a statutory mandate that the signatures match the signatures on voter 
registration cards, where the signatures used initials for either their first names or both their first and last 
names, instead of spelling out their first and last names as they did on their voter registration cards. Board 
of Educ. of Du Page High School Dist. 88 v. Pollastrini, 2013 IL App (2d) 120460, 374 Ill. Dec. 408, 995 
N.E.2d 547, 297 Ed. Law Rep. 1046 (App. Ct. 2d Dist. 2013). 
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West's Key Number Digest, Education#jiem52(2), 52(4) 





Generally, statutes authorizing subordinate boards to create and alter school districts are valid despite a failure to require a notice 
and hearing, and a hearing is not necessary when not required by statute. ! Thus, while statutes often provide for notice and 
hearing on a petition for a change of school district boundaries,” a statute empowering an officer to consolidate certain school 


districts on the officer's motion is constitutional even though it does not provide for notice and a hearing.” 


Practice Tip: 


The sufficiency of a notice may be a subject for judicial review concerning whether a board has sufficiently apprised itself of the 
4 


situation. 
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In holding a hearing and making a final determination on a change in boundaries, a board acts in a quasi-judicial capacity, and 


its actions in this respect are more than ministerial.” 
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Footnotes 
1 


McBride v. Pontiac School Dist., 218 Mich. App. 113, 553 N.W.2d 646, 113 Ed. Law Rep. 426 (1996); 
Marathon Oil Co. v. Welch, 379 P.2d 832 (Wyo. 1963). 

A telephone proceeding between a Board of Public School Education and its attorney, during which the 
Board and attorney discussed the Board's decision regarding the landowners' petition for annexation of land 
from one school district to another, and the alleged failure to provide landowners with notice, did not result 
in the denial of a fair hearing; the Board adopted prepared findings, conclusions, and an order at a public 
hearing, and the landowners cited no authority requiring that the Board give parties notice or opportunity 
to comment on proposed orders after the decision was made or before the order was issued. In re Lewis & 
Clark Public School Dist. #161 of Ward, 2016 ND 41, 876 N.W.2d 40, 327 Ed. Law Rep. 945 (N.D. 2016). 
Genoa Central School Dist. No. 1 v. Board of Ed. of Miller County, 263 Ark. 393, 565 S.W.2d 129 (1978); 
Board of Educ. of Community Unit School Dist. No. 337 v. Board of Educ. of Community Unit School Dist. 
No. 338, 269 Ill. App. 3d 1020, 207 Ill. Dec. 526, 647 N.E.2d 1019, 98 Ed. Law Rep. 891 (3d Dist. 1995); 
Matter of Annexation of a Part of Unity Public School Dist. No. 80 of Nelson and Grand Forks Counties 
to Larimore Public School Dist. No. 44 of Grand Forks and Nelson Counties, 540 N.W.2d 393, 105 Ed. 
Law Rep. 280 (N.D. 1995); Griesenbeck v. Schindler, 552 S.W.2d 203 (Tex. Civ. App. Eastland 1977), writ 
refused n.r.e., (Nov. 9, 1977); McComas v. Board of Educ. of Fayette County, 197 W. Va. 188, 475 S.E.2d 
280 (1996). 

Homeowners who requested the transfer of their address to a different school were not entitled to a State 
Board of Education hearing in which the two affected school districts were not present; permitting all 
interested parties to participate in the hearing allowed the State Board of Education to more fully develop 
a record on which to base its decision, and, as a matter of law, the Board had discretion to grant a hearing 
on its own accord without request by the parties and could allow all parties to participate in such a hearing. 
Izzo v. Ohio Department of Education, 2019-Ohio-1008, 132 N.E.3d 1307, 370 Ed. Law Rep. 1095 (Ohio 
Ct. App. 10th Dist. Franklin County 2019). 

State v. Frye, 100 Neb. 364, 160 N.W. 112 (1916); School Dist. No. 3 of Town of Adams v. Callahan, 237 
Wis. 560, 297 N.W. 407, 135 A.L.R. 1081 (1941). 

Action by board, generally, see § 44. 

Marathon Oil Co. v. Welch, 379 P.2d 832 (Wyo. 1963). 

Appeal, generally, see §§ 49, 50. 

In re Freeholder's Petition, 210 Neb. 839, 317 N.W.2d 91, 3 Ed. Law Rep. 158 (1982); School Dist. No. 
68, Yamhill County v. Hoskins, 194 Or. 301, 240 P.2d 949 (1952) (overruled on other grounds by, Meury 
v. Jarrell, 269 Or. 606, 525 P.2d 1286 (1974)). 
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West's Key Number Digest, Educationiji=m52(6) 





Certain authorities may be required to review a petition and enter the appropriate order. ! 


In ruling on a petition for the formation of an independent school district, a trial court's role in evaluating "educational merit" 


is purely ministerial.” 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 In re Dutton/Brady K-12 School Dist. No. 28C, 2011 MT 152, 361 Mont. 103, 259 P.3d 751, 271 Ed. Law 
Rep. 480 (2011) (a panel of county superintendents did not abuse its discretion in denying a petition to 
transfer territory); In re Independent School Dist. for Property Situate in Jefferson Tp., 74 A.3d 389, 296 Ed. 
Law Rep. 1212 (Pa. Commw. Ct. 2013) (if the Secretary of Education determines that a petition to establish 
independent school district has merit, a trial court will order the establishment of independent school district 
and forward the matter to the State Board of Education for final review). 
Appeal, generally, see §§ 49, 50. 

2 In re Petition for Formation of Independent School District Consisting of Borough of Highspire, 2020 WL 
982015 (Pa. Commw. Ct. 2020). 
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The legality of the organization of a de facto school district—one operating under the color of law—may not be collaterally 
attacked but may be challenged only in a direct proceeding brought for that purpose. ! While a suit for an injunction, being a 
collateral attack, does not lie, an information in the nature of quo warranto, questioning the right of the officer of the school 


district to hold office, is a proper remedy.” 


Practice Tip: 


Under some statutes, provision is made for an appeal from an order organizing or changing the boundaries of a school district, and 


certiorari may be available in a proper case, when an appeal does not lie and there is not any officer against whom quo warranto 


proceedings might be maintained. 4 
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A statute specifying an administrative scheme for changing school district boundaries does not apply to a school district's action 


seeking a declaratory judgment relating to its rights and duties to educate children and collect taxes in a disputed area claimed 


by two districts where the plaintiff school district was not seeking to detach and annex the disputed area, but only a judicial 


determination regarding in which district the disputed area was located.’ 
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Footnotes 


1 


Maricopa County v. Southern Pac. Co., 61 Ariz. 269, 148 P.2d 824 (1944). 

To the extent that a school district's declaratory judgment action was an attempt to challenge the prior 
elections that decided a district's boundaries with a neighboring district or to change or modify the judgments 
or orders of the commissioners courts by seeking authority to actually move the districts' 60-year-old 
boundary line, the challenge was an impermissible election contest and an invalid collateral attack via a 
declaratory judgment action. Northwest Independent School Dist. v. Carroll Independent School Dist., 441 
S.W.3d 684, 310 Ed. Law Rep. 523 (Tex. App. Fort Worth 2014). 

School Dist. No. 116 v. Wolf, 78 Kan. 805, 98 P. 237 (1908); Dappen v. Weber, 106 Neb. 812, 184 N.W. 
952 (1921), aff'd, 106 Neb. 812, 187 N.W. 230 (1922). 

State ex rel. Larson v. Morrison, 155 Neb. 309, 51 N.W.2d 626 (1952); State v. Mitchell, 210 Wis. 381, 245 
N.W. 640, 86 A.L.R. 1361 (1932) (overruled in part on other grounds by, City of Oshkosh v. Winnebago 
County School Committee, 9 Wis. 2d 32, 100 N.W.2d 374 (1960)). 

As to the use of quo warranto against school officers, generally, see Am. Jur. 2d, Quo Warranto § 31. 
People ex rel. Lafferty v. Owen, 286 Ill. 638, 122 N.E. 132, 3 A.L.R. 447 (1919); Anderson v. Hadley, 245 
Iowa 550, 63 N.W.2d 234 (1954). 

Appeal, generally, see §§ 49, 50. 

Order, generally, see § 47. 

Carroll Independent School Dist. v. Northwest Independent School Dist., 245 S.W.3d 620, 230 Ed. Law 
Rep. 851 (Tex. App. Fort Worth 2008). 
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Topic Summary Correlation Table References 


West's Key Number Digest 
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Some statutes expressly provide for an appeal to the courts from orders of boards or officers consolidating school districts or 


changing district boundaries;! disputes of this nature present justiciable matters.” 


Some statutes provide for an administrative appeal and then an appeal to the courts? and failure to exhaust administrative 
remedies prior to seeking judicial relief may preclude such judicial relief.’ Other jurisdictions have enacted statutes permitting an 
appeal directly to a court or to the state commissioner of education.’ An appeal may also be allowed under a state's administrative 
appeal statute.° In another jurisdiction, the school code, rather than the administrative review statute, governs such an appeal 
since it is the more specific statute.’ Also, such an appeal may be excluded from a State Administrative Procedure Act and 


therefore the proceeding is governed by the common law.® 
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Footnotes 

1 McBride v. Pontiac School Dist., 218 Mich. App. 113, 553 N.W.2d 646, 113 Ed. Law Rep. 426 (1996); 
Cincinnati City School Dist. v. State Bd. of Edn., 113 Ohio App. 3d 305, 680 N.E.2d 1061, 119 Ed. Law 
Rep. 239 (10th Dist. Franklin County 1996). 

2 Board of Educ., Joliet Tp. High School Dist. No. 204 v. Board of Educ., Lincoln Way Community High 
School Dist. No. 210, 231 Ill. 2d 184, 325 Ill. Dec. 217, 897 N.E.2d 756, 239 Ed. Law Rep. 227 (2008). 
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Board of Educ. of Community Unit School Dist. No. 337 v. Board of Educ. of Community Unit School 
Dist. No. 338, 269 Ill. App. 3d 1020, 207 Ill. Dec. 526, 647 N.E.2d 1019, 98 Ed. Law Rep. 891 (3d Dist. 
1995); Winslow Tp. Bd. of Educ. v. Board of Review, 275 N.J. Super. 206, 645 A.2d 1230, 93 Ed. Law Rep. 
848 (App. Div. 1994); Stockbridge School Dist. v. Department of Public Instruction School Dist. Boundary 
Appeal Bd., 202 Wis. 2d 214, 550 N.W.2d 96, 110 Ed. Law Rep. 847 (1996). 

Borough of Seaside Park v. Commissioner of New Jersey Dept. of Educ., 432 N.J. Super. 167, 74 A.3d 80, 
296 Ed. Law Rep. 1157 (App. Div. 2013). 

In re Covault Freeholder Petition, 218 Neb. 763, 359 N.W.2d 349, 22 Ed. Law Rep. 346 (1984); Oelrichs 
School Dist. 23-3 v. Sides, 1997 SD 55, 562 N.W.2d 907, 118 Ed. Law Rep. 483 (S.D. 1997); Cook v. Neill, 
163 Tex. 49, 352 S.W.2d 258 (1961). 

Shephard v. Regional Board of School Trustees of De Kalb County, 2018 IL App (2d) 170407, 421 Ill. Dec. 
735, 101 N.E.3d 172, 356 Ed. Law Rep. 407 (App. Ct. 2d Dist. 2018), appeal denied, 424 Ill. Dec. 400, 
108 N.E.3d 823 (Ill. 2018); Bartchy v. State Bd. of Edn., 120 Ohio St. 3d 205, 2008-Ohio-4826, 897 N.E.2d 
1096, 239 Ed. Law Rep. 272 (2008). 

Board of Educ. of Indian Prairie Community Unit School Dist. No. 204 v. Regional Bd. of School Trustees 
of Will County, Illinois, 393 Ill. App. 3d 561, 332 Ill. Dec. 698, 913 N.E.2d 630, 248 Ed. Law Rep. 467 
(3d Dist. 2009). 

In re Petition to Transfer Territory from Poplar Elementary School Dist. No. 9, 2015 MT 278, 381 Mont. 
145, 364 P.3d 1222, 326 Ed. Law Rep. 1051 (2015). 
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While some jurisdiction provided that appeals to a court from a decision of a board approving a petition to transfer land from one 


school district to another is reviewed de novo, l de novo review of discretionary decisions by a school board or its officers relating 
to the alteration of school district boundaries is generally considered to be an unconstitutional delegation of legislative power 


to the judiciary. The standard of review requires proper deference to the official's decision,’ and a clear showing of an abuse 
of discretion by a school board is required before the courts will interfere.“ Review may be limited to whether the proceedings 
relating to practice and procedure before an agency were violated,” or whether the agency has exceeded its jurisdiction or has 


taken an action that is arbitrary, unreasonable, and unsupported by substantial evidence in the record.° 


In engaging in judicial review of a school reorganization, a supreme court is careful to consider only legal questions and does not 
substitute its judgment for the wisdom or practicality of a proposed reorganization. ’ Questions of law that are subject to plenary 


review include whether a state statute allows for the creation of a noncontiguous pocket of a school district,® and whether the 
consolidation of elementary schools into a single regional school constitutes an amendment to the regional school plan and thus 


was subject to a referendum.” 


With regard to elections on the formation of a new school district, the courts will go no further than to see that the voting methods 
pursued are in substantial accord with those prescribed by statute, and when there are not material or widespread irregularities, 


the vote will be held valid. !° 
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In a case involving the transfer of property from one school district to another, a statute may preclude striking only part of the 


petition or modifying the request, by requiring that the petition stand on its own and be approved or rejected as a whole.!! 


Observation: 


In reviewing school consolidation matters, a supreme court will not draw fine, technical lines or indulge inferences that would 


invalidate a reorganization plan. lè 
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Footnotes 

1 Board of Educ. of Du Page High School Dist. 88 v. Pollastrini, 2013 IL App (2d) 120460, 374 Ill. Dec. 408, 
995 N.E.2d 547, 297 Ed. Law Rep. 1046 (App. Ct. 2d Dist. 2013) (a de novo standard of review applied 
in a case in which the issue was whether the signatures on a petition substantially complied with a statute, 
where the board's decision as to the validity of the signatures was not based on any live testimony but rather 
on the exact record that was presented to the court); Koch v. Cedar County Freeholder Bd., 276 Neb. 1009, 
759 N.W.2d 464, 240 Ed. Law Rep. 908 (2009). 

2 School Dist. No. 68, Yamhill County v. Hoskins, 194 Or. 301, 240 P.2d 949 (1952) (overruled on other 
grounds by, Meury v. Jarrell, 269 Or. 606, 525 P.2d 1286 (1974)); School Dist. No. 3 of Town of Adams v. 
Callahan, 237 Wis. 560, 297 N.W. 407, 135 A.L.R. 1081 (1941). 


= Bartchy v. State Bd. of Edn., 120 Ohio St. 3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, 239 Ed. Law Rep. 
272 (2008). 
4 Davies v. Monona County Bd. of Ed., 257 Iowa 985, 135 N.W.2d 663 (1965); In re Independent School 


Dist. for Property Situate in Jefferson Tp., 74 A.3d 389, 296 Ed. Law Rep. 1212 (Pa. Commw. Ct. 2013); 
City of Beloit v. State Appeal Bd., 103 Wis. 2d 661, 309 N.W.2d 392 (Ct. App. 1981). 
Discretion as to change of boundaries, see §§ 36, 37. 

5 In re Petition for Formation of Independent School District Consisting of Borough of Highspire, 2020 WL 
982015 (Pa. Commw. Ct. 2020). 
Plain error review of an objecting elementary school district's unpreserved claim that sworn testimony was 
statutorily required was not warranted on judicial review of the administrative proceeding concerning the 
petitioning school district's petition to transfer territory from the objecting district, where the issue was a 
procedural question, rather than a question of the constitutionality of an applicable statute, and there was 
nothing to indicate that a miscarriage of justice, a fundamental unfairness, or a threat to the integrity of the 
process resulted from the procedure employed. In re Petition to Transfer Territory from Poplar Elementary 
School Dist. No. 9, 2015 MT 278, 381 Mont. 145, 364 P.3d 1222, 326 Ed. Law Rep. 1051 (2015). 

6 East Cent. Community School Dist. v. Mississippi Bend Area Educ. Agency, 813 N.W.2d 741, 279 Ed. Law 
Rep. 1217 (Iowa 2012); Washington Township Independent School District v. Pennsylvania State Board of 
Education, 153 A.3d 1177, 340 Ed. Law Rep. 970 (Pa. Commw. Ct. 2017) (district did not waive for judicial 
review its claim that the factual findings of a State Board of Education denying transfer were not supported 
by substantial evidence). 

7 East Cent. Community School Dist. v. Mississippi Bend Area Educ. Agency, 813 N.W.2d 741, 279 Ed. Law 
Rep. 1217 (Iowa 2012). 
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11 


12 


MC Development Co., LLC v. Central R-3 School Dist. of St. Francois County, 2009 WL 214333 (Mo. Ct. 
App. E.D. 2009), transferred to Mo. S. Ct., 299 S.W.3d 600 (Mo. 2009). 

Regional School Dist. No. 12 v. Town of Bridgewater, 292 Conn. 784, 974 A.2d 709, 246 Ed. Law Rep. 
856 (2009). 

State ex rel. Warrington v. Community School Dist. of St. Ansgar, 247 Iowa 1167, 78 N.W.2d 86 (1956); 
San Diego Independent School Dist. v. Central Educ. Agency, 704 S.W.2d 912, 31 Ed. Law Rep. 278 (Tex. 
App. Austin 1986), writ refused n.r.e., (May 14, 1986). 

Action by vote, see § 44. 

Board of Educ. of Indian Prairie Community Unit School Dist. No. 204 v. Regional Bd. of School Trustees 
of Will County, Illinois, 393 Ill. App. 3d 561, 332 Ill. Dec. 698, 913 N.E.2d 630, 248 Ed. Law Rep. 467 
(3d Dist. 2009). 

Petition, generally, see § 45. 

East Cent. Community School Dist. v. Mississippi Bend Area Educ. Agency, 813 N.W.2d 741, 279 Ed. Law 
Rep. 1217 (Iowa 2012). 
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West's Key Number Digest 
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A.L.R. Library 


Right of one governmental subdivision to challenge annexation proceedings by another such subdivision, 17 A.L.R.5th 195 





A direct proceeding attacking the legality of the organization of a school district must be brought in the name of the state, or 
by someone under the authority of the state who has a special interest affected by the existence of the school district, rather 


than by someone who is merely a taxpayer, | 


A county board of supervisors is a "person aggrieved" under a statute allowing aggrieved persons to seek review of a school 


board order concerning the abolition, alteration, and creation of a school district. 


While some courts have denied that a school district has, in itself, a sufficient interest in a change in its territorial limits to 
permit it to maintain proceedings to challenge the validity of the action taken, others have expressly recognized that right 


under statute.* 
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Landowners petitioning to transfer their property to another district are indispensable parties, with respect to an appeal by 


taxpayers living in the transferor school district, from a board's decision granting the owners' petition since they were the parties 
pay g g 8 P y p 


who initially requested the transfer, and the controversy could not be adjudicated without affecting their interests, and that 


interest also supports their intervention in the appeal.’ 
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Footnotes 


1 


Dappen v. Weber, 106 Neb. 812, 184 N.W. 952 (1921), aff'd, 106 Neb. 812, 187 N.W. 230 (1922); Crabb v. 
Celeste Independent School Dist., 105 Tex. 194, 146 S.W. 528 (1912). 

A private individual does not have the right to bring an action quo warranto to invalidate an election to 
create a school district. Macy v. Oklahoma City School Dist. No. 89, 1998 OK 58, 961 P.2d 804, 128 Ed. 
Law Rep. 893 (Okla. 1998). 

Pearl River County Board of Supervisors v. Mississippi State Board of Education, 289 So. 3d 301, 374 Ed. 
Law Rep. 1143 (Miss. 2020). 

School Dist. No. 35 v. School District No. 32, 247 S.W. 232 (Mo. Ct. App. 1923). 

Butler County School Dist. 12-0502 v. Freeholder Petitioners 1 through 10, 283 Neb. 903, 814 N.W.2d 724, 
280 Ed. Law Rep. 442 (2012); In re Lewis & Clark Public School Dist. #161 of Ward, 2016 ND 41, 876 
N.W.2d 40, 327 Ed. Law Rep. 945 (N.D. 2016); Cincinnati City School Dist. v. State Bd. of Edn., 113 Ohio 
App. 3d 305, 680 N.E.2d 1061, 119 Ed. Law Rep. 239 (10th Dist. Franklin County 1996). 

The state and all of the school boards within a county are necessary parties to any lawsuit seeking 
consolidation of school boards. Silver v. Halifax County Board of Commissioners, 255 N.C. App. 559, 805 
S.E.2d 320, 348 Ed. Law Rep. 477 (2017), aff'd, 371 N.C. 855, 821 S.E.2d 755, 361 Ed. Law Rep. 857 
(2018). 

Koch v. Cedar County Freeholder Bd., 276 Neb. 1009, 759 N.W.2d 464, 240 Ed. Law Rep. 908 (2009). 
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The burden of proving an abuse of discretion rests on those objecting to the administrative officer's or board's action with regard 
to a school district boundary. ! Every legitimate presumption should be indulged in favor of an officer's~ or board's good faith 


in making an order changing the boundaries of a school district. 


Petitioners seeking the transfer of territory from one school district to another have the burden of proof that the transfer should 
be approved, based on the benefit to the students in the territory to be transferred, and an appellate court may not give primary 


weight to considerations other than educational ones." 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Seelhoefer v. Regional Bd. of School Trustees of Clinton and Washington Counties, 266 Ill. App. 3d 516, 
203 Ill. Dec. 701, 640 N.E.2d 360, 94 Ed. Law Rep. 466 (Sth Dist. 1994) (decision must be against manifest 
weight of evidence to warrant reversal); Board of Educ. of Wurtland Independent School Dist. v. Stevens, 
261 Ky. 475, 88 S.W.2d 3 (1935); McBride v. Pontiac School Dist., 218 Mich. App. 113, 553 N.W.2d 646, 
113 Ed. Law Rep. 426 (1996) (substantial evidence standard); Schaefer v. Tea Area School Dist. 41-5, 2015 
SD 87, 871 N.W.2d 838, 324 Ed. Law Rep. 1069 (S.D. 2015) (substantial evidence standard). 

2 School Dist. No. 3 of Town of Adams v. Callahan, 237 Wis. 560, 297 N.W. 407, 135 A.L.R. 1081 (1941). 
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3 Rural Special School Dist. No. 21 v. Common School Dist. No. 87, 183 Ark. 329, 35 S.W.2d 587 (1931); 
Davies v. Monona County Bd. of Ed., 257 Iowa 985, 135 N.W.2d 663 (1965). 
4 Bartchy v. State Bd. of Edn., 120 Ohio St. 3d 205, 2008-Ohio-4826, 897 N.E.2d 1096, 239 Ed. Law Rep. 
272 (2008). 
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West's Key Number Digest, Educationiji=m280, 283 


Forms 


Am. Jur. Pleading and Practice Forms, Schools §§ 22 to 25 (Taxation) 





The education of children is a public duty and a proper purpose for taxation.! 


In compelling municipalities to levy taxes for the support of public schools, a state legislature is not imposing taxes on municipal 
corporations for local corporate or municipal purposes, in violation of constitutional provisions that inhibit the legislature from 


doing $0.7 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Lujan v. Colorado State Bd. of Educ., 649 P.2d 1005, 6 Ed. Law Rep. 191 (Colo. 1982); Edgewood 
Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), as modified, (Feb. 
16, 1995). 

2 City of Louisville v. Commonwealth, 134 Ky. 488, 121 S.W. 411 (1909); Newman v. Schlarb, 184 Wash. 


147, 50 P.2d 36 (1935). 
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A.L.R. Library 


Validity of basing public school financing system on local property taxes, 41 A.L.R.3d 1220 





A state statutory system for financing public education, which authorizes an ad valorem tax by each school district on property 
within the district to supplement educational funds received by each district from the state, is constitutional under the Equal 
Protection Clause of the Fourteenth Amendment, although the system results in substantial interdistrict disparities in per-pupil 
expenditures attributable chiefly to the differences in amounts received through local property taxes due to variations in the 
amount of taxable properties within each district; such a financing system, when it is not the product of purposeful discrimination 
against any class, rationally furthers the legitimate state purpose of assuring a basic education for every child by providing for 
state contributions to each district while permitting and encouraging vital local participation and control of schools through 


district taxation. ! However, some state constitutional provisions, including equal protection clauses, have been construed as 


prohibiting utilizing local property taxes as the primary basis of financing the state's system of public education.” 


Under the Equal Protection Clause and uniformity provisions of state constitutions, similarly situated properties should be taxed 


for school purposes similarly unless there is a rational basis for the distinction.” 
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1 


San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 93 S. Ct. 1278, 36 L. Ed. 2d 16 (1973); 
LL. v. Alabama, 739 F.3d 1273, 300 Ed. Law Rep. 749 (11th Cir. 2014) (a district court did not clearly err 
in finding that race was not a substantial or motivating factor behind the state constitution's facially neutral 
property tax classification system, in concluding that the property classification system did not violate the 
Equal Protection Clause); State United Teachers, ex rel. Magee v. State, 140 A.D.3d 90, 31 N.Y.S.3d 618, 
330 Ed. Law Rep. 812 (3d Dep't 2016) (the Equal Protection Clause was not violated by a statute allowing 
a school district to impose a property tax levy exceeding a specified limit only if the budget was approved 
by a supermajority of at least 60% of voters); Fair School Finance Council of Oklahoma, Inc. v. State, 1987 
OK 114, 746 P.2d 1135, 43 Ed. Law Rep. 805 (Okla. 1987); Withers v. State, 133 Or. App. 377, 891 P.2d 
675, 98 Ed. Law Rep. 1050 (1995); Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. 
Law Rep. 1310 (Tex. 1995), as modified, (Feb. 16, 1995). 

Roosevelt Elementary School Dist. No. 66 v. Bishop, 179 Ariz. 233, 877 P.2d 806, 93 Ed. Law Rep. 330 
(1994); DuPree v. Alma School Dist. No. 30 of Crawford County, 279 Ark. 340, 651 S.W.2d 90, 11 Ed. 
Law Rep. 1091 (1983); Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 60 Ed. Law Rep. 1289 (Ky. 
1989); Tennessee Small School Systems v. McWherter, 851 S.W.2d 139, 82 Ed. Law Rep. 991 (Tenn. 1993); 
Brigham v. State, 166 Vt. 246, 692 A.2d 384, 117 Ed. Law Rep. 667 (1997). 

Strict scrutiny of public school funding is the appropriate standard of review, in light of the fact that if a 
permanent system of school funding failed to fund the actual cost of education, a state constitutional right 
to equal and adequate education would be compromised, and the state must prove that a compelling state 
interest justifies the disparity and the methods chosen to protect that state interest result in the least possible 
limitation on that constitutional right. State v. Campbell County School Dist., 2001 WY 19, 19 P.3d 518, 151 
Ed. Law Rep. 634 (Wyo. 2001), on reh'g, 2001 WY 90, 32 P.3d 325, 157 Ed. Law Rep. 366 (Wyo. 2001). 
Killeen v. New York State Office of Real Property Services, 253 A.D.2d 792, 677 N.Y.S.2d 618 (2d Dep't 
1998); City of Harrisburg v. School Dist. of City of Harrisburg, 551 Pa. 295, 710 A.2d 49, 126 Ed. Law 
Rep. 252 (1998) (a school tax imposed on leases of public property while there was no school tax on leases 
of nonpublic property lacked a rational basis). 
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Unless a state constitution specifies that the school district is the proper taxing authority, | school districts do not have the 


inherent power of taxation” and may exercise that power only under a valid delegation by the legislature.’ In the absence of 
any provision in the constitution on the subject, a legislature generally has the power to make a school district a taxing district 


and to delegate to it the power to levy and collect a tax for school purposes.“ 
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Footnotes 

1 Fast Baton Rouge Parish School Bd. v. Wilson, 992 So. 2d 537, 237 Ed. Law Rep. 970 (La. Ct. App. 1st 
Cir. 2008), writ denied, 997 So. 2d 560 (La. 2008). 

2 Application of Du Page County Collector for Year 1993, 294 Ill. App. 3d 868, 229 Ill. Dec. 295, 691 N.E.2d 


405, 124 Ed. Law Rep. 660 (2d Dist. 1998), judgment aff'd, 187 Ill. 2d 326, 240 Ill. Dec. 683, 718 N.E.2d 
164, 144 Ed. Law Rep. 364 (1999); Unified School Dist. No. 229 v. State, 256 Kan. 232, 885 P.2d 1170, 
96 Ed. Law Rep. 258 (1994); Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law 
Rep. 1310 (Tex. 1995), as modified, (Feb. 16, 1995). 

3 Unified School Dist. No. 229 v. State, 256 Kan. 232, 885 P.2d 1170, 96 Ed. Law Rep. 258 (1994); Hodek 
v. Greater Nelson County Consortium, 520 N.W.2d 825, 93 Ed. Law Rep. 913 (N.D. 1994); Edgewood 
Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), as modified, (Feb. 
16, 1995). 

4 Bolt v. Arapahoe County School Dist. No. Six, 898 P.2d 525, 101 Ed. Law Rep. 1185 (Colo. 1995); Quinn v. 
Board of Education of City of Chicago, 2018 IL App (1st) 170834, 423 Ill. Dec. 301, 105 N.E.3d 106, 357 
Ed. Law Rep. 783 (App. Ct. 1st Dist. 2018) (a state legislature's delegation of power to tax to a city board 
of education did not violate the due process clause of the state constitution, notwithstanding a claim by city 
residents that such delegation violated due process because the board was unelected and the residents were 
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thus subjected to taxation without any representation through a legislative body); Exira Community School 
Dist. v. State, 512 N.W.2d 787, 89 Ed. Law Rep. 965 (Iowa 1994); City of Harrisburg v. School Dist. of City 
of Harrisburg, 551 Pa. 295, 710 A.2d 49, 126 Ed. Law Rep. 252 (1998) (for general revenue purposes). 
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State constitutions and statutes may provide for a vote of the electors on school tax questions. | Under such provisions, a school 
tax may not be levied without offering the qualified taxpaying voters of the school district or municipality the opportunity to 


vote;” however, once a tax has been approved by the voters, minor changes to the form of the tax do not require voter approval.’ 
Also, it has been held that a referendum conflicts with a constitutional requirement for the legislature to maintain the school 
system and to devise a state and local tax system that will secure it, if it permits the voters in a district to reject taxes or levies 
4 


necessary to fund a constitutionally adequate school system in the district. 
A school district's board and superintendent were not buying or attempting to buy votes for a referendum in violation of 
statute when they informed voters of the property tax consequences of passing the referendum." In seeking voter approval of 
a levy ballot question, a school district has the obligation and the discretionary authority to explain to voters the purposes and 
anticipated impact of the proposed levy. However, a school district's conduct in holding family-focused events at polling places 


on the day of a school board special election violates a state constitution's elections clause.’ 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Mesa County Bd. of County Com'rs v. State, 203 P.3d 519, 242 Ed. Law Rep. 448 (Colo. 2009) (the case 
involved the need to vote again on waivers of a state constitutional limitation on property taxes); Rauert 
v. School Dist. 1-R of Hall County, 251 Neb. 135, 555 N.W.2d 763, 114 Ed. Law Rep. 628 (1996); New 
York State United Teachers ex rel. Iannuzzi v. State, 46 Misc. 3d 250, 993 N.Y.S.2d 475, 309 Ed. Law Rep. 
1139 (Sup 2014), aff'd, 140 A.D.3d 90, 31 N.Y.S.3d 618, 330 Ed. Law Rep. 812 (3d Dep't 2016); Hodek v. 
Greater Nelson County Consortium, 520 N.W.2d 825, 93 Ed. Law Rep. 913 (N.D. 1994); Matter of Protest 
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Against Tax Levy of Ardmore Independent School No. 19 for Fiscal Year 1997-1998, 1998 OK 43, 959 
P.2d 580, 127 Ed. Law Rep. 1082 (Okla. 1998); Bradley v. Cherokee School Dist. No. One of Cherokee 
County, 322 S.C. 181, 470 S.E.2d 570, 109 Ed. Law Rep. 981 (1996) (overruled on other grounds by, Home 
Builders Ass'n of South Carolina v. School Dist. No. 2 of Dorchester County, 405 S.C. 458, 748 S.E.2d 230, 
297 Ed. Law Rep. 559 (2013)); Byrd v. Board of Educ. of Mercer County, 196 W. Va. 1, 467 S.E.2d 142, 
107 Ed. Law Rep. 316 (1995). 

Bolt v. Arapahoe County School Dist. No. Six, 898 P.2d 525, 101 Ed. Law Rep. 1185 (Colo. 1995); State 
ex rel. Delaware Joint Vocational School Dist. Bd. of Edn. v. Testa, 149 Ohio St. 3d 634, 2017-Ohio-796, 
76 N.E.3d 1190, 344 Ed. Law Rep. 1200 (2017) (no valid election result ascertained and announced by a 
proper authority, and thus a State Tax Commissioner had no duty to apply reduction factors and calculate 
tax rates for the levy). 

Bolt v. Arapahoe County School Dist. No. Six, 898 P.2d 525, 101 Ed. Law Rep. 1185 (Colo. 1995). 

Davis v. State, 2011 SD 51, 804 N.W.2d 618, 273 Ed. Law Rep. 411 (S.D. 2011). 

Yaggie v. Schmidt, 855 N.W.2d 769, 311 Ed. Law Rep. 461 (Minn. Ct. App. 2014). 

Minnesota Voters Alliance v. Anoka-Hennepin School Dist., 868 N.W.2d 703, 321 Ed. Law Rep. 1124 
(Minn. Ct. App. 2015). 

Young v. Red Clay Consolidated School District, 159 A.3d 713, 344 Ed. Law Rep. 322 (Del. Ch. 2017) 
(invalidation of a school board special election that resulted in an increase in school-related property taxes, 
however, was not warranted as a remedy for the school district's improper campaign speech and voter 
inducements in violation of the state constitution's elections clause; although serious and pervasive, the 
district's misconduct could be reasonably believed to fall within unclear constitutional bounds, the district did 
not intend to violate the law, there was no informed statistical evidence about whether and to what degree the 
district's electoral interventions affected the outcome of the special election, invalidating the special election 
would have potentially catastrophic consequences for the district, and the district's need for a referendum 
was a product of malfunctioning system of public education financing). 
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A.L.R. Library 


Rescission of vote authorizing school district or other municipal bond issue, expenditure, or tax, 68 A.L.R.2d 1041 





The power to vote a tax implies the power to rescind that vote unless that interferes with some vested right.! However, when the 
voters are authorized to vote on whether a certain tax shall be imposed or certain expenditures of tax money made, the power 
granted is exhausted once the tax or expenditure is approved, and an implied power to rescind that approval by a later vote does 


not exist in the absence of an express statutory provision.” 


Some statutes authorize the voters to rescind, at a later election, a previous vote authorizing a tax, expenditure, or bond issue.” 





Practice Tip: 


Voter tax recall statutes applicable to school districts are to be afforded the same liberal construction extended to election statutes, 


generally.” 
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Footnotes 
1 Members of Bd. of Ed. of Pearce Union High School Dist. v. Leslie, 112 Ariz. 463, 543 P.2d 775 (1975). 
2 Schmiedeskamp v. Board of Trustees of School Dist. No. 24, Yellowstone County, 128 Mont. 493, 278 P.2d 


584, 68 A.L.R.2d 1035 (1955); Board of Ed. of Town of Belvidere v. Bosco, 138 N.J. Super. 368, 351 A.2d 
36 (Law Div. 1975). 

3 People ex rel. Willard v. Chicago & N. W. Ry. Co., 402 Ill. 28, 83 N.E.2d 287 (1948); Oldham County Board 
of Education v. Wise, 178 Ky. 617, 199 S.W. 772 (1918); Independent School Dist. No. 68 of Faribault 
County v. Rosenow, 185 Minn. 261, 240 N.W. 649, 79 A.L.R. 434 (1932). 

4 Petition Committee by and Through a Majority of its Members v. Board of Education of Johnson County, 
Kentucky, 509 S.W.3d 58, 340 Ed. Law Rep. 1141 (Ky. Ct. App. 2016). 
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Taxes may be levied for the construction of school buildings,! for instructional supplies,” and to finance teachers! retirement 
fund contributions.* However, application of a fund raised by an ad valorem school-millage increase to repayment of a specific 


bond or note issue may be improper.* 
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Footnotes 

1 Matter of Protest Against Tax Levy of Ardmore Independent School No. 19 for Fiscal Year 1997-1998, 1998 
OK 43, 959 P.2d 580, 127 Ed. Law Rep. 1082 (Okla. 1998). 
Construction and repair, see § 87. 

2 Board of Ed. of Freeport Union Free School Dist., Freeport v. Nyquist, 92 Misc. 2d 43, 399 N.Y.S.2d 844 
(Sup 1977), order rev'd on other grounds, 71 A.D.2d 757, 419 N.Y.S.2d 782 (3d Dep't 1979), order aff'd, 50 
N.Y.2d 889, 430 N.Y.S.2d 266, 408 N.E.2d 673 (1980). 





3 Burlington Northern, Inc. v. Flathead County, 176 Mont. 9, 575 P.2d 912 (1978). 
4 City of Fayetteville v. Fayetteville School Dist. No. 1, 2013 Ark. 71, 427 S.W.3d 1, 303 Ed. Law Rep. 1076 
(2013). 
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State constitutions or statutes often impose limits on the amount of money that may be raised by taxation.! The legislature may 


also impose tax rate caps on school districts.” A state may not use its emergency powers to justify the suspension of such limits.° 


The right to free speech under the due process clause is not implicated by legislation granting an income tax credit only to 


individuals in school districts that have enacted budgets complying with the statutory tax cap.“ 
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Footnotes 

i! Barker v. Frank, 327 Ark. 589, 939 S.W.2d 837, 116 Ed. Law Rep. 1271 (1997) (limit on percentage 
increase); Mesa County Bd. of County Com'rs v. State, 203 P.3d 519, 242 Ed. Law Rep. 448 (Colo. 2009); 
Lane v. City of Atlanta, 267 Ga. 843, 483 S.E.2d 575, 117 Ed. Law Rep. 790 (1997); Hodek v. Greater 
Nelson County Consortium, 520 N.W.2d 825, 93 Ed. Law Rep. 913 (N.D. 1994); Matter of Protest Against 
Tax Levy of Ardmore Independent School No. 19 for Fiscal Year 1997-1998, 1998 OK 43, 959 P.2d 580, 
127 Ed. Law Rep. 1082 (Okla. 1998). 
Taxpayers were not entitled to a refund of real estate taxes based on an excessive levy for an educational 
fund in the absence of any evidence that had the school district properly transferred the working cash fund 
assets to the educational fund, the subsequent educational fund levy would have resulted in an improper 
accumulation of assets therein; taxpayers filed a written stipulation stating that had the school district 
properly transferred its working cash fund amount directly into its educational fund, no excess accumulations 
would have occurred in the district's educational fund. G.I.S. Venture v. Novak, 2014 IL App (2d) 130244, 
385 Ill. Dec. 430, 18 N.E.3d 975, 310 Ed. Law Rep. 1062 (App. Ct. 2d Dist. 2014). 

2 New York State United Teachers ex rel. Iannuzzi v. State, 46 Misc. 3d 250, 993 N.Y.S.2d 475, 309 Ed. Law 
Rep. 1139 (Sup 2014), affd, 140 A.D.3d 90, 31 N.Y.S.3d 618, 330 Ed. Law Rep. 812 (3d Dep't 2016); 
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Edgewood Independent School Dist. v. Meno, 917 S.W.2d 717, 108 Ed. Law Rep. 1310 (Tex. 1995), as 
modified, (Feb. 16, 1995). 


3 Bethlehem Steel Corp. v. Board of Ed. of City School Dist. of Lackawanna, 44 N.Y.2d 831, 406 N.Y.S.2d 
752, 378 N.E.2d 115 (1978). 

4 State United Teachers, ex rel. Magee v. State, 140 A.D.3d 90, 31 N.Y.S.3d 618, 330 Ed. Law Rep. 812 (3d 
Dep't 2016). 
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Property taxes may be collected by a county on behalf of all county taxing authorities, including school districts. 1 However, 
the mere collection by a local municipal entity, such as a city or county, of school taxes levied by a district does not give the 


entity any proprietary interest in those school taxes.” 


A school district's interest in tax revenues is not a vested right to which a prohibition on retroactive laws applies.” 


When one school district mistakenly levies and collects taxes on land lying in another district, the latter district may not recover 


more than the amount it would have received had the mistake not happened. In addition, when a county auditor erroneously 
omits some areas from the tax roll of one school district and includes them on the roll of another, the school corporation that 


receives the exact amount of its approved budget requests may not recover anything over that amount.” 
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Footnotes 

1 County of Carbon v. Panther Valley School Dist., 61 A.3d 326, 290 Ed. Law Rep. 170 (Pa. Commw. Ct. 
2013). 

p Board of County Com'rs of County of Laramie v. Laramie County School Dist. Number One, 884 P.2d 946, 
95 Ed. Law Rep. 737 (Wyo. 1994). 

3 White Deer Independent School District v. Martin, 596 S.W.3d 855, 376 Ed. Law Rep. 791 (Tex. App. 


Amarillo 2019), review denied, (June 19, 2020) (and thus a statute prohibiting the reduction of local 
option homestead exemptions before the end of a five-year preservation period was not unconstitutionally 
retroactive under the state constitution). 
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4 Fort Wayne Community Schools v. State ex rel. New Haven Public Schools, 249 Ind. 562, 233 N.E.2d 636 
(1968). 
5 Fort Wayne Community Schools v. State ex rel. New Haven Public Schools, 249 Ind. 562, 233 N.E.2d 636 
(1968). 
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